
McPherson’s Papers
RMIT LSS LAW JOURNAL 2016



This publication was designed and edited by Mieke Matimba. 
If you have any feedback or if you would like to contribute to the 
next edition of the RMIT LSS Careers Guide, please contact:

Mieke Matimba
Vice President RMIT LSS
VicePresident@rmitlss.com

The views and opinions expressed in these essays are those of the authors and do not reflect the views and 
opinions of RMIT University and the RMIT Graduate School of Business and Law. The RMIT Law Students’ 
Society Inc. is an independent student led and driven organisation with no formal affiliation to the RMIT 
Graduate School of Business and Law, RMIT University or the RMIT Student Union. This publication is 
copyright of the RMIT Law Students’ Society Inc. 2012, except as provided by the Copyright Act 1968 (Cth). 
The information provided is correct at the time of publication and is intended only as a guide and does not 
constitute any advice whatsoever. You should seek independent advice in relation to your individual circum-
stances. The RMIT LSS accepts no responsibility or liability for relying on the information contained herein.

© 2016 RMIT Law Students’ Society
PO Box 21168, Little Lonsdale St VIC 8011
Published November 2016



 
Contents 
 
 
Forward by RMIT Program Director Penelope Weller 1 

 
Feminist Jurisprudence Lauren Grixti 2 

 
Contested Terms Adrian Lawson 8 

 
Who’s Paying the Penalty? – An examination of the historical & 
Legal basis of penalty rates and consideration issues relation to 
their retention 
 

Elise Steegstra 15 

Analysing Australia’s Unique Workplace Anti-Bullying 
Legislation 
 

Olivia Dean 22 
 

Digital Wills and the Application of Judicial Dispensing Powers Keri Neveldsen 50 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



1 
 

 
Forward by Director 
 
 
 
 
 
 
 
 
The Juris Doctor at RMIT University is an accredited, 
postgraduate law program. We celebrate our 10th 
Anniversary in 2017. During the past ten years the 
program has established a reputation for producing 
well rounded, practically focused graduates, able to 
compete in the rapidly changing employment market.  
 
From the outset, the program has recognised the value 
of an active law student’s society. It has supported 
students to organize, celebrate, collaborate, and 
develop a vibrant student network beyond RMIT. The 
RMIT Law Students Society hosts an inclusive social 
calendar, a vibrant newsletter, various career events 
and an active mooting program.   
 
This volume is the product of new and exciting project. 
The essays presented here are the winners of the 
inaugural RMIT Law Students Society student essay 
competition. The collection shows that the practical 
skills of RMIT students are matched by intellectual 
rigour, clear analysis and a capacity for inspired 
communication. The quality of the legal research and 
writing is exemplary.   
 
The first essay, by Laruen Grixti, won the RMIT 
competition, and is entered into the national student 
essay competition. Grixti compares different strands of 
feminist jurisprudence by exploring the sexualisation 
of women in modern society. Grixti challenges the 
assumption that law can be legitimately seen an as a 
neutral agent, arguing against the systematic exclusion 
of women in law and society.   
 

 
 
 
 
In the second paper, Adrian Lawson skilfully 
illuminates the Hart /Dworkin debate with an analysis 
of the reasoning in two criminal law cases: Fardon v 
Attorney General (2004) and The Queen v L (1992). 
Lawson concludes by observing that the contestation 
over the meaning of ‘rules’ and ‘principles’ remains 
unresolved.  
In the third essay Elise Steegstra examines the 
recommendation of the Productivity Commission to 
lower Sunday penalty rates. Steegstra considers the 
history of penalty rates, the changing nature of work, 
the contemporary significance of weekends and the 
legal basis of the modern award under the Fair Work 
Act. She argues that the Productivity Commission’s 
proposal will not increase productivity, only further 
disadvantage communities in rural and regional areas.  
 
Olivia Dean’s paper examines the introduction of anti-
bullying laws in the work place. Dean examines a 
range of laws that may be invoked in response to 
bullying, including occupation health and safety laws, 
workers compensation provisions, the criminal law, 
anti-discrimination law and contract law. She then 
examines the treatment of bullying under the Fair 
Work Act and the case law developed by the Fair 
Work Commission.  
 
Finally, Keri Neveldsen explores the possibilities and 
potential problems offered by digital wills.  Neveldsen 
argues that the current formalities of a signed will 
could be dispensed with if the courts were willing to 
embrace digital technology. She observes that digital 
technology will enable the 45% of Australians who 
currently do not have a will, to access the benefits of 
testamentary law.  Digital wills exemplify the role of 
innovative technology as tool for the improvement of 
legal literacy and access to law and justice.  
 
I have no hesitation in recommending these essays.  
The collection demonstrates the values promoted by 
the RMIT JD. I congratulate the authors and the RMIT 
LSS on bringing this project to fruition.  
 
Associate Professor Penelope Weller, JD 
Director    

5th October 2016 
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Feminist Jurisprudence         Lauren Grixti 
 
“We live in a society that is so degradingly sexualised, it's not a sexy society. Feminism has failed, 
modern women have turned into glazed fembots and yummy mummys, more interested in botox than 
books.” (Maureen Dowd, Journalist and Author) Is Dowd's critique of feminism applicable to 
feminist jurisprudence specifically? 
 

Introduction 
Maureen Dowd has claimed that feminism has 

failed modern women. Her comments suggest that the 
modern day woman has abandoned the goal of female 
liberation in exchange for more shallow pursuits. 
According to Dowd, there has been a shift in the way that 
the 'modern woman' thinks and how she values herself, 
compared to earlier women in the feminist movement. 
While the dominant aim of earlier feminists was to 
challenge and reject the idea of women as sex objects, 
modern women are encouraged to embrace this idea and 
objectify themselves, valuing appearance over everything 
else. Her critique of feminism focuses mainly on 
women's appearance, and does not appear to give any 
weight to the outside influences that would contribute to 
women becoming 'glazed fembots' and the apparent 
failing of feminism.  

This essay will discuss the criticisms of 
feminism, as raised by Dowd, in relation to feminist 
jurisprudence theory. It will also discuss the different 
branches of feminist theory that are contained within 
feminist jurisprudence. The analysis will primarily focus 
on liberal feminism, radical feminism and postmodern 
feminism. It will also consider the other societal factors 
which have potentially affected modern feminism, the 
difference in the way that society views and treats men 
and women and the way that the law is structured in 
relation to the experiences of men, resulting in the 
exclusion of female experience. It will also analyse the 
varying experiences of women within the contemporary 
feminist movement and why it is necessary to consider a 
diverse range of women's voices.  
 
Feminist Jurisprudence 

The term 'feminist jurisprudence' was first coined by 
lawyer and activist Ann Scales in 1977.1 Scales believed 
that the legal system needed to be reconstructed in order 
to undo the prevalent idea of the male as the human 
'norm' in the eyes of the law.2 With men considered the 
'default' human, women are assigned the secondary status 
of 'other', and considered only in relation to men. Simone 
de Beauvoir, in her book The Second Sex, described 
humanity as being 'male', theorising that: 

                                                            
1 Ann Scales, Legal Feminism: Activism, Lawyering, and Legal 
Theory (New York University Press, 2006) 153. 
2 Michael Freeman, Lloyd's Introduction to Jurisprudence (Sweet 
& Maxwell, 9th ed, 2014) 1083. 

 
'man defines woman not in herself but as relative to 
him; she is not regarded as an autonomous being...she is 
defined and differentiated with reference to man and not 
he in reference to her; she is the incidental, the 
inessential as opposed to the essential. He is the Subject, 
the Absolute - she is the Other.'3 
 

Feminist jurisprudence is considered to be a 
branch of critical legal studies, developing in the 1960s 
with second wave feminism.4  There is a focus on social, 
political, and economic equality between men and 
women, exploring the historical reasons for the 
subordination of women, why it continues in modern 
society, and how this may be changed and improved.5 
The different strands of feminist theory within feminist 
jurisprudence have differing ideologies, however they 
share the common theory that our current society, and 
legal system, is a patriarchal one,6 and that women suffer 
oppression in this current system. All branches of 
feminism acknowledge that men have historically been 
considered the human 'norm'. This has resulted in history, 
and the law, being written from a male perspective, with a 
focus on 'male values' and the exclusion of women's 
differing experiences. Legal feminist theorists such as 
Margaret Thornton suggest that, within the law, as well as 
across other academia, facts cannot be presented as 
'universally true' because they have historically excluded 
the views and experiences of women.7 She has suggested 
that the idea of the law being 'neutral, objective and fair' 
is untrue, as the law is based on male experiences and 
excludes female experience, and that the idea of objective 
law is a 'myth'.8 While the law may be amended to 
include issues that are specific to women, and has the 
potential to further women's liberation, it can also 
perpetuate laws that are harmful to women.9 

                                                            
3 Simone de Beauvoir, The Second Sex (HM Parshley, ed and trans, 
Vintage, 1989). 
4 Ibid 14. 
5 Ibid 1081. 
6 'what unites feminist legal theorists is a belief that society, and 
necessarily legal order, is patriarchal.' Ibid 1081. 
7 'the threshold question of academic feminism has been how can 
rational claims to universality be made if the experiences and 
perspectives of women are omitted?' See, Margaret Thornton, 'The 
Development of Feminist Jurisprudence' (1998) 9 Legal Education 
Review 171, 2. 
8 Ibid. 
9 Margaret Thornton, 'Feminist Legal Theory: An Introduction' 
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Liberal Feminism 
Liberal feminism supports 'equality' between the 

sexes in the sense that women should be treated the same 
as men and given the same opportunities. It's main focus 
is on attaining equal voting rights, marital rights and 
property rights for women, as well as allowing women to 
gain access to education, employment opportunities and 
equal pay. This has long been a goal of the feminist 
movement and women's rights advocates. English 
philosopher Mary Wollstonecraft, in 1792, acknowledged 
the importance of women's right to receive an education, 
and argued against the idea that a woman's primary goal 
should be to be physically appealing.10 The liberal 
feminist movement also aims for greater female 
representation within governments and other positions of 
power such as corporate boards. Legal philosopher John 
Stuart Mill wrote that there should be legal equality 
between men and women, and that neither sex should 
have power or privilege over the other.11 While this is 
ideal in theory, it does not necessarily take into account 
the current state of society, where women are already at a 
social and historical disadvantage on the basis of their 
gender. It also uses men as the standard for 'equality', and 
while the intention is gender neutrality, it ultimately 
makes it necessary for women to become more like men 
in order to receive equal treatment by the law. It aims to 
change women's behaviour rather than address changes 
that should be made to the existing laws. Liberal feminist 
theory also fails to acknowledge that there are intrinsic 
differences between men and women which affect them 
in different ways. An obvious example of such a 
difference is that women can fall pregnant and birth 
children. Treating men and women 'equally' while 
ignoring these differences will still ultimately leave 
women at a disadvantage. There should be laws in place 
which address issues that specifically affect women. 
 
Individualism 

Individualism is encouraged within liberal 
feminism. Unlike Dowd's claim that 'feminism has failed', 
it could be argued that feminism has not failed as such, 
but has merely become more watered down in modern 
society so that every individual choice women make is 
seen as 'empowering', regardless of whether or not it is 
detrimental to women overall or how it impacts society's 
view of women.  

According to liberal feminist theory, the right of a 
person's individual or personal choice to undertake 
stereotypical or potentially harmful gender roles 
overrides improvement to society as a whole. Liberal 
feminism argues that women have a right to participate in 
traditional gender roles if they choose to, meaning that 
Dowd's criticism is unfair because women have the right 
to behave like botoxed 'glazed fembots' and 'yummy 
mummys' if they want to make that choice. In this case, 
feminism has not failed, instead it allows women to 
                                                                                                     
(2003) 83 Australian Law Reform Commission Journal 5. 
10 Mary Wollstonecraft, A Vindication of the Rights of Woman 
(Courier Dover Publications, 1792). 
11 John Stuart Mill, The Subjection of Women (1869). 

exercise their freedom of choice either by upholding the 
gender hierarchy or by opting out of it. However, other 
branches of feminism, such as radical feminism, would 
argue that it is not possible for women to make a truly 
'free' or 'empowered' choice in our current societal 
structure which values men and devalues women. It is 
also not a free choice regarding whether or not to accept 
gendered behaviour, as our current society still actively 
encourages it through advertising and other media. 
Women who reject traditional femininity risk being 
shunned and treated with disdain by wider society. The 
choices being made are not free if they have been 
imposed on women. Journalist and political activist 
Gloria Steinem wrote: 

 
'Any woman who chooses to behave like a full human 
being should be warned that the armies of the status quo 
will treat her as something of a dirty joke. That's their 
natural and first weapon. She will need her 
sisterhood'.12 
 

It was around the 1980s that the focus of feminist legal 
theory began to shift from seeking to amend the law to 
make it equal for both sexes, to questioning the actual 
nature of the law and analysing how the law itself is 
gendered and structured from a male perspective.13 
 
Radical Feminism 
Radical feminism argues that the primary goal of 
feminism should be female liberation from patriarchy 
rather than the 'equality' that liberal feminism aims for, 
which requires women to be treated 'the same as men' 
without acknowledging the difference in the experiences 
of men and women. Radical feminism is critical of the 
individualist ideals of liberal feminism, and is critical of 
the fact that liberal feminist theory does not directly 
address the root of women's oppression. Feminist legal 
scholar Clare Dalton has argued that feminism needs to 
address a range of issues regarding the subordination of 
women before change can occur, such as 'how' and 'why' 
it occurs and why this discrimination continues to be 
upheld in today's society.14 Dalton states that 'we cannot 
only research what happens to women in the world 
shaped by law, law language and legal institutions, but 
challenge even the structure of legal thought as 
contingent and in some culturally specific sense 'male', 
implying the need for more radical changes than the 
ameliorative emendations we have offered in the past.'15 

False Consciousness 
Radical feminists, such as feminist scholar and 

                                                            
12 Gloria Steinem, 'Sisterhood', New York Magazine (New York) 20 
December 1971, 49. 
13 Thornton, above n 7. 
14 Freeman, above n 2, 1081. 
15 Clare Dalton, 'Where We Stand: Observations of the Situation of 
Feminist Legal Thought' 3 Berkeley Journal of Gender, Law & 
Justice 1, 12. 
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activist Catharine McKinnon, also theorise that in a 
patriarchal society, women's autonomy is not possible due 
to 'false consciousness', which leads women to be 
complicit in their own oppression, voluntarily taking part 
in objectifying practices and roles that uphold the 
hierarchy of gender.16 If this is the case, then women may 
believe that they are freely choosing to participate in 
gendered roles, such as 'feminine' grooming rituals or 
behaving in a particular way, when in reality they are 
making decisions that are influenced by what is 
considered acceptable female behaviour by society, and 
based on how they have been socialised to think and act. 
According to MacKinnon, it is necessary to accept the 
reality of women's oppression on the basis of sexuality 
before it can be changed.17 However, this theory may be 
criticised for suggesting that women are unaware of their 
own reality or are incapable of making decisions for 
themselves. Another criticism of this theory is that it 
dismisses the experiences of individual women as well as 
excluding the experiences of women who are not white, 
middle-class and heterosexual. 
 
Sexuality as a Social Construct 

In 1916, author and political activist Helen 
Keller stated that 'the inferiority of women is man-
made.'18 Radical feminist theorists argue that there are 
intrinsic differences between men and women that need 
to be acknowledges and that the law should be amended 
to accommodate these differences, an issue that liberal 
feminism does not address. Catharine MacKinnon also 
asserts that women are oppressed and objectified 
primarily due to their sexuality. Like Keller's claim that 
women's status as 'inferior' to males is constructed by 
men, MacKinnon believes that sexuality is 'a construct of 
male power'.19 According to radical feminist theory, 
sexuality is constructed for the benefit of men, so that 
men are dominant and women are submissive. If, as 
MacKinnon claims, sexuality is a social construct, then 
the inequalities stemming from sexism are not an 
accidental or natural occurrence, rather they are a 
deliberate act to subordinate women. In her essay The 
Emergence of Feminist Jurisprudence, Ann Scales has 
stated that 'the injustice of sexism is not irrationality; it is 
domination'.20 This construction is clearly detrimental to 
women as a social class. While there are laws that aim to 
prevent discrimination or violence against women, 
current societal views regarding sex and gender roles, 
society's overall perception of men and women, and how 
they should relate to each other, needs to be dismantled 
and changed before the issue of male dominance and 
female submission can be addressed. Gloria Steinem 
                                                            
16 Catharine A. MacKinnon, Toward a Feminist Theory of the State 
(Harvard University Press, 1989) 115. 
17 Ibid. 
18 Helen Keller, 'Woman Suffrage: An After-Dinner Speech made 
by Helen Keller in Chicago, 11 June 1916 to the delegates of the 
new Woman's Party' Chicago, 11 June 1916. 
19 Catharine A. MacKinnon, 'Sexuality, Pornography, and Method: 
“Pleasure Under Patriarchy”' 99 Chicago Journals 2, 4. 
20 Ann C. Scales, 'The Emergence of Feminist Jurisprudence: An 
Essay' (1986) 94 Yale Law Journal 1373. 

wrote that 'the first problem for all of us, men and 
women, is not to learn, but to unlearn'.21  

Feminist scholar Sheila Jeffrey’s also describes 
modern sexuality, both male and female, as being an 
artificial social construction, encouraging dominance and 
objectification from men and subordination and sexual 
submissiveness from women. Jeffrey’s has written that 
sexuality 'has been forged within the 
dominant/submissive model, as an artifice to appease and 
service the sexuality constructed in and for men'.22 She 
goes on to suggest that women often 'eroticize their own 
subordination'23 Female submissiveness has been 
normalised in our society, particularly through media.24 
Objectification of women can be seen anywhere in 
contemporary media from everyday advertising to 
pornography,25 so that women and men have been 
socially conditioned to see female degradation as a 
natural aspect of women's sexuality, rather than as a 
damaging and ingrained societal practice. This type of 
media is legal, but that does not necessarily mean that it 
is moral. In a normative analysis of human rights and the 
law, Denise Meyerson suggests that, while people have 
'legal rights' under the law, they do not necessarily have 
'moral rights'. She goes on to say that moral rights are 
rights that are inherent to all humans, regardless of the 
laws of their society.26 If this is the case, then women's 
moral rights are not being adequately protected by our 
society's current laws.   

The assertion that sexuality is socially 
constructed by men, and for the benefit of men, is 
reflected again by feminist author and activist Gail Dines. 
Dines considers how current pop culture and media, and 
pornography in particular, affects the way girl's and 
women's sexuality develops, and how they perceive 
themselves as a result of exposure to this media. She 
argues that the current view of sex is not sexually 
liberating or empowering to women, but rather it 
negatively impacts female sexuality and self-image, and 
encourages a formulaic and emotionally disconnected 
“sexuality” which is forced rather than natural. Dines 
suggests that sexuality today, both male and female, is 
largely shaped by the media, resulting in a limited and 
dangerous view of sex and sexuality. Because of the 
exposure to pornography and over-sexualised mainstream 
media, women's sexuality has become more of a 
'performance' for the benefit of a male audience. Dines 
writes that 'by inundating girls and women with the 
message that their most worthy attribute is their sexual 
hotness and crowding out other messages, pop culture is 
grooming them just like an individual perpetrator 
                                                            
21 Steinem, above n 12. 
22 Sheila Jeffreys, How Orgasm Politics Has Hijacked The 
Women's Movement (1996) American Civil Liberties Union.   
23 Ibid. 
24 William J Lundstrom and Donald Sciglimpaglia, 'Sex Role 
Portrayals in Advertising' (1977) 41 Journal of Marketing 3, 72-79. 
25 Amanda Zimmerman and John Dahlberg, The Sexual 
Objectification of Women in Advertising: A Contemporary Cultural 
Perspective (March 2008) Journal of Advertising Research. 
26 Denise Meyerson, Understanding Jurisprudence (Routledge-
Cavendish, 2007) 117 [5.1]. 
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would.'27  
Relating this to Maureen Dowd's criticism, it is 

therefore an unfair observation to say that it is feminism 
that has failed women, rather, it is our society's current 
structure that has failed women by socialising them to 
believe that their worth lies in their appearance and their 
sexual appeal. When girls are raised to attach their worth 
to their appearance, it follows that they become women 
who value their physical appearance over their other 
attributes. Despite society's attempts to lessen inequalities 
between men and women, women's appearance and 
participation in gender-specific behaviour (such as 
wearing makeup) still has an impact on their daily lives. 
It has been found that women who do not wear makeup 
in the workplace are likely to be discriminated against by 
employers and are considered less professional than those 
who do.28 Taking this into consideration, conformity to 
female gender norms becomes a means of survival for 
women. Dines goes on to say that this emphasis on 
women's attractiveness 'is slowly chipping away at their 
self-esteem, stripping them of a sense of themselves as 
whole human beings, and providing them with an identity 
that emphasises sex and de-emphasises every other 
human attribute'.29 Women begin to see themselves in 
relation to their appeal to men and their physical 
attractiveness rather than as human beings. 
 
Self-Surveillance 

While some radical feminist theorists believe 
that women adhere to patriarchal values because of false 
consciousness, others, such as radical feminist writer 
Andrea Dworkin, claim that women reject feminism 
because adhering to the current societal structure is easier 
and less painful than rejecting assigned gender roles. 
Dworkin writes that some women 'resist feminism 
because it is an agony to be fully conscious of the brutal 
misogyny which permeates culture'.30 Acceptance of the 
gender hierarchy as natural order becomes preferable to 
acknowledging that a socially constructed hierarchy 
exists, to the detriment of women. For this reason, liberal 
feminism may seem more appealing to women as it 
encourages individual choice, and makes it easier to 
continue to participate in set gender roles without 
criticism. 

Sandra Lee Bartky wrote that women are 'under 
surveillance' in a way that men are not. She argues that 
women monitor their own behaviour and appearance in 
what she calls 'self-surveillance' and refers to as 'a form 
of obedience to the patriarchy'.31 This self-surveillance 
ensures that women are adhering to patriarchal ideals of 
                                                            
27 Gail Dines, Pornland: How Porn Has Hijacked Our Sexuality, 
(Beacon Press, 2010). 
28 Nancy L. Etcoff et al, Cosmetics as a Feature of the Extended 
Human Phenotype: Modulation of the Perception of Biologically 
Important Facial Signals (3 October 2011) Public Library of 
Science. 
29 Ibid. 
30 Andrea Dworkin, Our Blood: Prophecies and Discourses on 
Sexual Politics (Women's Press Ltd, 1976). 
31 Sandra Lee Bartky, 'Foucault, Femininity, and the Modernization 
of Patriarchal Power'. 

'femininity' while being made to believe that they are 
making their choices freely and without societal 
influence. This relates back to MacKinnon's theory of 
'false consciousness, as well as to Dowd's observation of 
modern women as 'glazed fembots...more interested in 
Botox than books', as a clear example of women adhering 
to the way that they have been socialised to look and 
behave in accordance with current patriarchal standards 
of femininity. It could be argued that that is not a failing 
of the feminist movement, but society failing women by 
sending them the message that their worth as a human 
being lies in their physical appearance.   
 
Addressing the Differences between Men and Women 

Apart from considering women's socialisation, 
radical feminism recognises the innate differences 
between men and women and how this impacts them in 
society. One example of such differences is women being 
capable of falling pregnant, and as a result of this they are 
often at a disadvantage when it comes to things such as 
employment opportunities due to the perception that 
women will inevitably leave the workforce to have 
children. If men and women are treated 'equally', as in 
liberal feminism, issues specifically affecting women are 
less likely to be addressed. 

Until fairly recently, women were being denied 
access to certain jobs on the basis of them being female. 
An example of such discrimination is the case of Ansett 
Transport Industries (Operations) v Wardley (1980).32 In 
this case, Deborah Wardley, an experienced pilot, was 
denied entry into a pilot training program with Ansett 
Airlines. Ansett claimed that it was company policy to 
only hire male pilots.33 Amongst the reasons Ansett gave 
for refusing to hire female pilots were that a woman's 
menstrual cycle would make her unsuitable for the work, 
and that her potential to become pregnant and give birth 
would likely disrupt her employment and would be costly 
for the company.34 In Australia, these issues are more 
commonly being addressed, with laws being introduced 
regarding specific issues that affect women. Recently, 
legislation has been implemented which works to prevent 
discrimination on a number of factors, not just on the 
basis of sex or gender. The Sex Discrimination Act 198435 
and, more recently, the Victorian Equal Opportunities Act 
2010,36 address issues pertaining specifically to women, 
with both preventing any discrimination against women 
on the basis of pregnancy or breast-feeding. A prominent 
example of female-specific issues covered by these laws 
is section 7 of the Sex Discrimination Act 1984 addresses 
discrimination on the grounds of 'pregnancy or potential 

                                                            
32 Ansett Transport Industries (Operations) Pty Ltd v Wardley 
(1980) 142 CLR 237. 
33 Hugh de Kretzer, All Right for Us, But Not for Them: Selectivity 
in Australia's Human Rights Protection (6 June 2013) The Wheeler 
Centre. 
34 Kim Gibson, 'Ansett Transport Industries (Operations) Pty Ltd v 
Wardley' (1980) 3 University of New South Wales Law Journal 
426, 2.   
35 Sex Discrimination Act 1984 (Cth). 
36 Equal Opportunities Act 2010 (Vic). 
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pregnancy'.37 
 
Postmodern Feminism 

Postmodern feminist theory sees all humans as 
individual and autonomous beings. It asserts that it is not 
possible for there to be a 'universal truth' that would 
apply to all people or circumstances, and so dismisses the 
idea of universal principles that can be applied to every 
individual in a community. It therefore rejects the radical 
feminist notion of single common female experience.  

While radical feminism analyses the differences 
between men and women, postmodern feminism 
acknowledges the diversity amongst women as a 
community. Philosopher and feminist theorist Drucilla 
Cornell has written that women are now in a position to 
create their own 'stories' and their own reality, where 
women are more highly valued.38 She also states that, 
within feminism, it is necessary to listen to the voices and 
experiences of 'actual women', acknowledge the 
differences amongst women and focus on the 'ideal' goal 
of the movement rather than 'reflect the history of 
oppression and discrimination'.39 It eschews the 
'essentialist' notion of a single female identity and 
experience, as this prioritises the voices of white, 
heterosexual women and largely disregards the 
perspectives of women from other groups. Previously, 
white women were considered the standard 'woman', and 
feminism was based primarily on their experiences, while 
postmodern feminism rejects the idea of a 'universal' 
woman. In recognising that there are a wide range of 
experiences from women from varying backgrounds, and 
that not all women are treated the same way in our 
society. Because of the range of perspectives and 
experiences amongst women, it becomes more difficult to 
claim that 'women' as a group have started to think and 
behave in any one particular way. This raises the 
question, which 'women' is Dowd referring to in her 
observations? Similarly to men being considered the 
human 'norm' and women the 'other', in the category of 
'woman', it is white women who are seen as the default. 
Margaret Thornton has discussed the lack of diversity in 
earlier feminist movements, acknowledging that many 
feminist legal scholars were 'largely white, middle class 
and heterosexual'40 and that many other women, such as 
those from lower socio-economic backgrounds, non-
white women, lesbian women, and disabled women were 
not being represented within the movement as a result. As 
Thornton wrote, 'No longer was it possible for a white 
woman to refer to women collectively as “we”; the 
category “woman” has been shattered into a thousand 
fragments.'41 To truly liberate women from oppression, 

                                                            
37 Sex Discrimination Act 1984 (Cth) s 7. 
38 Drucilla Cornell, 'Doubly-Prized World: Myth, Allegory and the 
Feminine' (1990) 75 Cornell Law Review 3, 645. 
39 Ibid. 
40 'The major problem that emerged was that feminist legal scholars 
who were themselves largely white, middle class and heterosexual, 
sought to create, it was argued, a new legal subject in their own 
image.' Thornton, above n 6.    
41 Ibid. 

the experiences and voices of all women need to be 
considered and included in the feminist movement.   

Kimberlé Crenshaw, one of the founders of the 
critical race theory movement, coined the term 
'intersectionality' to address the way that black women 
face discrimination on the basis of both their race and 
their sex and that both of these issues interact.42 This 
results in black women facing a different oppression than 
white women. It is necessary to consider this diversity of 
women before any sort of 'equality' can occur within 
feminism, so that a long-term solution to women's 
inequality can be reached. Civil rights activist Audre 
Lorde illustrated the need for acceptance of women's 
diversity and it's role in the success of women's 
liberation, writing: 

 
'Without community there is no liberation, only the 
most vulnerable and temporary armistice between an 
individual and her oppression. But community does not 
mean a shedding of our differences, nor the pathetic 
pretence that these differences do not exist'.43 
 

Conclusion  
After considering Maureen Dowd's critique of 

modern feminism in relation to the theories of feminist 
jurisprudence, her observations are somewhat short-
sighted and seem unfair to women. The external social 
factors that influence women's behaviour need to be taken 
into consideration when critiquing the effect of feminism 
on these women and their behaviours, and it should be 
acknowledged that all choices are informed by 
socialisation in a patriarchal society, but this does not 
necessarily mean that feminism as a movement for 
women's liberation has failed. Dowd's criticism of 
feminist is too narrow, and needs to consider other factors 
such as media influence, male and female socialisation, 
the inherent natural differences between men and women 
and the diversity that exists amongst women. 
 

 

 

 

 

 

 

 

 

                                                            
42 Kimberlé Crenshaw, 'Race, Reform, and Retrenchment: 
Transformation and Legitimation in Anti-Discrimination Law' 
(1988) 101 Harvard Law Review 7. 
43 Audre Lorde, 'The Master's Tools Will Never Dismantle the 
Master's House' (1989) Sister Outsider: Essays and Speeches. 
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Contested Terms          Adrian Lawson 
 

Ronald Dworkin pictures the law as a gapless legal universe in which there is always a correct answer. On 
the other hand, H.L.A Hart holds a completely opposite view. He argues that rules are ‘open-textured’ and 
that judges fill in the gaps left by rules by using their discretion. In the context of Australian federal 
criminal law (citing relevant examples/cases were applicable) discuss the pros and cons of the viewpoints 
above. 

 
There was a time when it was thought almost 
indecent to suggest that judges make law  they 
only declare it. Those with a taste for fairy tales 
seem to have thought that in some Aladdin’s cave 
is hidden the common law in all its splendour, and 
that on a judge’s appointment there descends on 
him knowledge of the magic words ‘open sesame’. 
Bad decisions are given when judges muddle their 
passwords and the wrong doors open. But we do 
not believe in fairy tales any more. Lord Reid.1  

 
*  *  * 

Definitions 
The Macquarie Dictionary, third edition: 
principle noun 1. an accepted or professed rule of action 
or conduct. 2. a fundamental, primary, or general truth, 
on which other truths depend. 3. a fundamental doctrine 
or tenet… 6. fixed rule or adopted method as to action… 
8. the method of formation, operation, or procedure 
exhibited in a given case.  
rule noun 1. a principle or regulation governing conduct, 
action, procedure, arrangement, etc. 2. the code of 
regulations governed by a religious order or 
congregation. 3. That which customarily or normally 
holds good… 9. Law… c. a proposition of the law. 
discretion noun 1. power or right of deciding, or of 
acting according to one’s own judgement or choice; 
freedom of judgement or choice. 2. the quality of being 
discreet; discernment of what is judicious or expedient, 
especially with reference to one’s own actions or speech; 
prudence. –phrase 3. at discretion, as one wishes or 
decides.    
Concise Australian Legal Dictionary,  5th Edition:  
rule 1. A principle of common law, settled by authority 
and forming part of the common law.  
 
Contested Terms 

At first glance − and of course it requires much 
more than a glance − the Hart/Dworkin debate is an 
argument on terms. “Rule” versus “Principle”: more 
broadly said, the rules of law vis. the principles that 
underlie the law, are the prominent contested terms 
between the two legal philosophers. It is interesting that 

                                                 
1 Andrew Palmer and Charles Sampford, ‘Judicial Retrospectivity 
in Australia’ (1995) 4(2), Griffith Law Review 170. 

Hart himself was inspired by linguistic philosophy2 and 
believed a more ‘fruitful approach, [to the ‘all too 
obvious growth of theory on the back of definition in 
Austin’s work3] would be to elucidate the conditions to 
which true statements are made in legal contexts about 
“rights”, “corporations” etc. Only we find, as Lloyd’s 
‘Introduction to Jurisprudence’ shows us, [Hart’s] 
‘“descriptive sociology”4 is as likely to mislead as [it is] 
to guide.’5 

Dictionaries are a strong place to turn when one 
wishes to ‘elucidate’ the true nature of terms. What is 
most interesting in the above Dictionary definitions is 
that, according to the Macquarie, a “principle” is a 
professed rule of action or conduct: whilst a “rule” is a 
principle… governing conduct. This linguistic problem is 
compounded by the Concise Australian Legal 
Dictionary’s succinct definition, which again tells us a 
rule is a principle of common law. I see a dog chasing its 
tail…6 The meaning of words, or the naming of names, 
may seem onerous, but one has to recall Jacques Derrida 
discussing the Latin differre in “Difference”:7 ‘a detour, a 
relay, a reserve, a representation… concepts that could be 
in this chain… [and] in this sense to temporize.’8 Here 
words are slipping away in a state of constant deferral to 
compromise temporarily, or avoid giving a definite 
answer. It follows that suddenly a ‘rule’ is a ‘principle’, 
and a ‘principle’ a ‘rule.’ …and ellipsis fade into the 
horizon.  

However, we will not continue down this 
linguistic rabbit hole. We can be sure that H.L.A Hart and 
Ronald Dworkin are well aware of the ways in which 
they intend to use these two confoundedly inter-webbed 
elements of nomenclature. Tina Hunter writing in the 
Bond Law Review offers a suggestion: ‘[a] crucial 
distinction between rules and principles… is that rules are 
applied in [an] all-or-nothing [way], where’s principles 
have a dimension of weight or importance’9 to them.  

                                                 
2 Michael Freeman, Lloyd’s Introduction to Jurisprudence (Sweet 
& Maxwell, 2014) 315 [5-002].  
3 Ibid 315 [5-002]. 
4 Ibid 316 [5-002]. 
5 Ibid 315 [5-002]. 
6 Two dogs perhaps, in some strange snarling dance. Actually, one 
would be indifferent.  
7 Jacques Derrida, Margins of Philosophy, (Alan Bass trans, 
University of Chicago Press 1982) 6. 
8 Ibid 6.  
9 Tina Hunter, ‘Interpretive Theories: Dworkin, Sunstein, and Ely’ 
(2005) 17(2) Bond Law Review 83 
<http://epublications.bond.edu.au/blr/vol17/iss2/5> 
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This idea (a rule defined as “all-or nothing”) is 
some form of solid ground to stand on and it leads us 
towards the undercurrent theme of legal positivism, and 
further, to Hart’s important and influential version of it, 
namely his framework that a ‘legal system is a system of 
social rules’.10  Immediately we confront another 
problem − which happens at every turn in this 
dialogue − which is the inevitable deepening of the term 
by the inclusion of the word “social.”  
The Stanford Encyclopaedia of Philosophy frames Legal 
Positivism as: ‘the thesis that the existence and content of 
law depends on social facts and not of its merits.’11 Scott 
Shapiro explains this as:  
 

[I]n any community that has a legal system, there exists 
a master rule for distinguishing law from non-law. The 
latter part places an important restriction on this rule: 
the criteria of legality set out by the master rule may 
refer only to social facts − in particular, to whether the 
rule has the appropriate social “pedigree” of source. 
Such a rule may, for example, require that the norms 
related to certain subject matter be enacted solely by the 
legislature by majority vote, or it may recognize [sic] 
the actions of other bodies, such as court or 
administrative agencies, in these regards.12 
 

For Hart this ‘master rule’ is observable13 as an 
underlying system of rules that are valid according to a 
“rule of recognition.” As he puts it himself, the master 
rules are ‘rules of behaviour [sic] which are valid 
according to the system’s ultimate criteria of legal 
validity and must generally be obeyed...’14  
 
So rules are ‘all-or-nothing’, they are the construct of 
‘social facts’, and they are recognised according to a 
social “pedigree” that is “recognisable” according to an 
‘ultimate criteria of validity in the legal system.’15 For 
our sakes in Australia we could describe the legal system 
with referral to the administrative law, i.e., Parliament, 
Executive and Judicature:16 the long arm of the law etc., 

                                                 
10 Freeman, above n 2, 316 [5-003]. 
11 Stanford Encyclopaedia of Philosophy, ‘Legal Positivism’.  
12 Scott J Shapiro, The Hart-Dworkin Debate: A Short Guide for 
the Perplexed’ (Public Law and Legal Theory Working Paper No. 
77, University of Michigan Law School, March 2007) 9. 
<http://ssrn.com/abstract=968657> 
13 Again there is language difficulty here, the word observe is 
usually taken to mean something along the line of a thing 
physically seen, of course the definition goes closer to ‘become 
aware of through attention” but this problem of the notion of 
observable as imputing something physically capable of being seen 
is mentioned in Lloyds Introduction to Jurisprudence, p323 [5-
005], ‘As a practice it [a rule] is presumably observable, but what 
could we be expected to observe in a court?’ this goes to a 
society’s access to the courts, and ‘even if external behavior were 
observable, we must not forget that a rule also has an internal 
aspect.’     
14 Above n 11.  
15 Ibid. 
16 James Allsop CJ,‘Legal Theory and Everyday Judging’ (Speech 
delivered at Oxford Australian and New Zealand Society, 
Magdalen College, Oxford, 23 February 2012). 

meaning we can recognise these ‘social facts’ as they are 
recorded by the statutory actions of majority parliaments 
and the workings of the courts, i.e. the common law’s 
application and study of case precedent. 
 There is another important element of positivism 
that Hart takes as a central theme: that being the 
separation of law and morals. More specifically, ‘[f]or 
legal positivism it [is] not a necessary truth that where 
there [is] law there must also be morality.’17 For Hart the 
law is a ‘plain fact’18 and all that is required is the ‘issue 
of “getting in” all the facts and seeing whether they [fit] 
into the rules stated by the legislature or decided in the 
courts,’19 there is no place here for the introduction of 
morals.  

Or so says Dworkin. In Taking Rights Seriously 
he levels strong objection to the ‘old fashioned20’ 
positivist idea of law as ‘just a set of rules that can be 
applied to any situation.’21 Instead Dworkin asserts the 
value of principles of law over rules, ‘theoris[ing] that 
“lawyers… make use of standards that no doubt function 
as rules, but operate differently as principles and 
policies.”’22 And we find ourselves back where we 
begun: rule v principle − only this time another word has 
been introduced, policy, and while I cannot overlook the 
importance of Dworkin’s idea of policy, it goes a little 
beyond the scope of this essay, suffice will need to only 
distinguish the two from each other.  

Dworkin is more interested in the interpretation 
of law − hence he is often associated with interpretative 
theory, liberal interpretative theory, no less and in 
response to the ‘social facts’ theory has articulated his 
notion of the contested terms in a ‘taxonomy of 
interpretation:   

• Rules − act in all or nothing fashion 
• Policy − norms promoting collective goals 
• Principle − Norms protecting individual rights, 

which tend to incline towards one direction, and 
continue to lead in that direction’.23 

I need to unpack this slightly. Dworkin’s idea of a rule is 
obvious enough, but the differentiation between policy 
and principle is not so clear. To Dworkin policies involve 
the actions of the legislature and serve to ‘advance some 
goal about which there [is] a collective agreement in the 
community, [whereas] a decision on principle ‘respects or 
secures some individual or group right’24 and ‘has a 

                                                                                   
<http://nswca.jc.nsw.gov.au/courtofappeal/Speeches/allsop230212.
pdf> 
17 Gerard Kelly, C, ‘The Jurisprudence behind Brodie v Singleton 
Shire Council’ 2. <www.gerardkelly.com.au/jurisprudence.html> 
18 Ibid 2. 
19 Ibid.  
20 Ian Stevens, ‘Legal Theory in Practice’ (2009) 15(2) The 
National Legal Eagle 3 
<http://epublications.bond.edu.au/nle/vol15/iss2/2> 
21 Ibid.  
22 Ibid.  
23 Hunter, above n 9, 84.  
24 Ibid.  
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“requirement of justice or fairness or some other 
dimension of morality.’25  
 To Dworkin a principle is more akin to a moral 
right, an element that has weight to it, a thing that can be 
balanced and overlapped, but that is not absolute. A 
principle is a thing that, unlike a rule, is not made 
redundant the moment it is found to be insufficient. Rules 
follow simple logic, as Shapiro says:  
 

‘valid rules are conclusive reasons for action, they 
cannot conflict [,] if two rules conflict, then one of them 
cannot be a valid rule. By contrast, principles do not 
dispose of the cases to which they apply. They lend 
justificatory support to various courses of actions, but 
they are not necessarily conclusive… moreover, in 
contrast to rules, principles have “weight”. When valid 
principles conflict, the proper method for resolving the 
conflict is to select the position that is supported by the 
principles that have the greatest aggregate weight.’26  
 

Dworkin uses the old American common law case27 of 
Riggs v Palmer (1889) NYCA, to demonstrate this idea 
of principles of law.  The case is important for Dworkin 
as it centred on a decision involving ‘a grandson who had 
murdered his grandfather.’28 The grandson was also to 
receive an inheritance from his grandfather. In spite of 
the fact that ‘there were no written statutes to support the 
decision… the court appealed to moral reasoning, citing 
the principle that no one should profit from his own 
wrongdoing’.29  

The logic here follows that the legal positivist 
would have been restricted to the rules, even where there 
are none available. Seeing as there was a gap in the 
statutory rules, a positivist would have been 
philosophically barred from turning to any moral 
reasoning, regardless of what may be intuitively felt, with 
the only legal recourse being leave it to the elected 
parliament to legislate thereafter.  

This may be so. An absolute legal positivist 
would never turn to moral reasoning, as to do so would 
be to enter into judicial activism: unelected by the 
democratic process, individuals with the granted status of 
adjudicator would create their own legislation and 
therefore damage judicial integrity.  

Only here Dworkin faces a criticism, strongly 
levelled at him by Shapiro, that he may be right when 
discussing legal positivism capital P, but in aiming this 
criticism at Hart he has misconstrued his target.    

                                                 
25 Stevens, above n 20, 3. 
26 Shapiro, above n 12, 9.     
27 It has been noted that many of the writers on the Hart/Dworkin 
debate have said that much of the debate centers on and relates 
specifically to the American legal system. We share a very similar 
system, but it is not hard to see that the differences, in terms of the 
complicated state system of jurisdiction, and the imposition of 
religious morality etc. as well as the different constitution, would 
create a ripe hunting ground for this polemic. However, the 
argument of ‘rule’ v ‘principle’ carries sufficiently across the 
Pacific.  
28 Hunter, above n 9, 86.  
29 Ibid. 

The problem here lies in what John Braithwaite 
makes clear in ‘Rules and Principles: A Theory of Legal 
Certainty’ between the distinction of hard positivists and 
soft positivism. Demonstrating this Braithwaite quotes 
Joseph Raz:  

 
‘Rules prescribe… specific acts, principles prescribe 
highly unspecific actions… [and] since the law should 
strive to balance certainty and reliability against 
flexibility, it is on the whole wise legal policy to use 
rules… for regulating human behaviour because they 
are more certain than principles and lend themselves 
more easily to uniform and predictable application.’30    
 

The criticism of Dworkin and charge of his 
misrepresentation of Hart’s views stem from Hart’s own 
theory of the application of a judge’s discretion in hard 
cases, a hard case being one where, for the proposes of 
Hart’s terminology, rules are either in direct tension or 
are simply nonexistent to the particular set of 
circumstances of the case at hand. In those instances Hart 
believes judges have the judicial width to use discretion: 
‘in particular he stresses the “open texture” is a 
recognition that (of course) legal rules cannot be expected 
to provide for every factual situation that may arise.’31  
 Hart describes this “open texture”at the sound 
of these words one can hark a mind back to the linguistic 
issue ventured at the outset, so open a texture as to be in a 
state of Derridean differre?32in terms of a ‘penumbra 
of doubt’33 and gives the example of a ‘rule that no 
vehicle may be taken into the park’.34 With this rule 
‘there is a “core of certainty” (cars are clearly included) 
but a “penumbra of doubt [emphasis added],’35 arises 
when the ‘application of the rule becomes uncertain.’36 
Does this rule carry over to skateboards, scooters, 
motorised toy cars? As is suggested humorously in 
Lloyd’s, ‘would it proscribe the mounting of a tank on a 
plinth to commemorate a battle?’37 
 It seems we can take a stance now, perhaps 
tentatively, (whom among novices would not be tentative 
here?) and suggest that Hart takes a soft positive view 
that the law is a system of rules derived from social 
construct, recognisable through an administrative test of 
validity, that there is no need for law and morals to be 
bound together, and that in hard cases where rules 

                                                 
30 John Braithwaite, ‘Rules and Principles: A Theory of Legal 
Certainty’ (2002) 27 Australian Journal of Legal Philosophy, 51-
54. 
31 Freeman, above n 2, 326 [5-006]. 
32 Kelly, above n 17, 3. ‘Hart saw the “open texture” of the English 
language as inevitably providing interpretative difficulties and at 
the same time a solution to these difficulties by providing a basis 
for the use of judicial discretion.’  This stands out as an impossible 
contradiction, it becomes akin to cherry picking, at one point to the 
field so open to allow myriad representations, whilst allowing us 
the narrow field to choose a meaning to suit.   
33 Freeman, above n 2, 326 [5-006]. 
34 Ibid. 
35 Ibid. 
36 Ibid. 
37 Ibid. 
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conflict or fail to present themselves, adjudicators have 
recourse to judicial discretion. 
 Whereas Dworkin believes principles offer a 
sounder basis for fairness and justice owing to their 
inherently different nature to rules, their flexibility and 
you could say humanity. For example, the rules of chess 
are set and certain and required for the game to function, 
without which the game falls to meaningless ruin. But the 
law is not a game, the law deals with people’s lives, their 
rights. The rigidity of applying rules may lead, and often 
does, to gross unfairness and injustice. For Dworkin it is 
necessary to go to the principles behind the law to resolve 
hard cases. Furthermore, in Law’s Empire’ Dworkin 
states, “...in most cases there are right answers to be 
hunted by reason and imagination.’38  
 Right answers? The post modern philosopher in 
me is worried here. Right equates to truth and notions of 
truth are a treacherous ground. We ask questions like 
who’s truth? Which truth? Was what is true then true 
now? To explain this Dworkin introduces his ideal 
judge − and it certainly is idealistic and therefore 
resonate of utopian impossibility − aptly called Hercules. 
Gerard Kelly describes the Dworkin judicial Hercules as 
‘lawyer of superhuman skill, learning, patience and 
acumen.’39 Hunter elaborates a further:  
 

Dworkin fervently believes the job of being a judge is a 
very hard one, one that is so difficult so as to be 
Herculean… [And as such he] does not expect that any 
judge (except the ideal perfect judge − thus known as 
Hercules) will always come to the right interpretation of 
the law. He does, however, think that there is a correct 
interpretation, one which weighs principles, protects 
natural rights, and is consistent with a society’s 
morals.40 
 

Hart is equipped with a response to this notion: ‘for 
[Dworkin], not only is the law a gapless system, but it is a 
gapless system of rights and entitlements, determining  
what people are entitled to have as a matter of distributive 
justice.’41 One assumes the Dworkin Ubermensch of a 
judge Hercules would be the one superhuman judiciary 
capable of finding every principle underlying every legal 
gap?    

Brian Leiter can have the last say in this part of 
the paper: ‘It is now well-known, of course, that Dworkin 
misrepresented Hart’s views on all but the last point… 
[Hart] did not intend talk of “rules” in The Concept of 
Law to exclude the possibility that in some legal systems 
what Dworkin calls “principles” can be legally binding… 

                                                 
38 Ibid, 603 [7-007]. 
39 Kelly, above n 17, 3. I cannot help but cast my mind back to 
Nietzsche’s Ubermensch, which has been understood in English as 
Overman or Superman. 
40 Hunter, above n 9, 86. 
41 H.L.A Hart, Jurisprudence and Philosophy, (Clarendon Press, 
Oxford, 1983) 141. 

[T]he thrust of Hart’s doctrine is not, in fact, captured by 
Dworkin.’42  
 
Australian Context: Applying the Hart/Dworkin 
Debate to Criminal Case Law  

It needs to said at the outset of part 2 that the 
problem illustrated at the end of part 1, -the 
arguable point that Dworkin’s critique of Hart’s work 
misses the mark that perhaps when seeing this through a 
linguistic lens as a semantic struggle over terms that both 
loop back into each other and fly apart in some Derrid-
ean parlay of referral and infinite regress- is perhaps 
Hart’s judicial discretion and Dworkin’s reliance on 
principles underpinned by legal morals is really not so 
dramatically in a state of contest. It could be said that 
Dworkin’s argument was really with positivisms capital 
P, something perhaps more akin to that of Raz, and not 
directly Hart. However, for the purposes of application, 
the Hart/Dworkin debate, which depicts Hart as the 
positivist vested in “rules”, and Dworkin the liberal 
appealing to greater morals suffices. 
 Two recent Australian Cases can be seen to 
demonstrate the different jurisprudential theories used by 
contemporary judges, Fardon v Attorney General for the 
State of Queensland [2004] HCA 46 and The Queen v. L 
(1992)174 CLR 379.  
 
Fardon v Attorney General for the State of Queensland 
[2004] HCA 46 

In Fardon the issue before the court involved the 
continued incarceration of a sex offender after the 
completion of the sentence. The key question being 
whether the Dangerous Prisoners (Sexual Offenders) Act 
2003 (Q) (the Act) accords the judiciary, namely the 
Supreme Court of Queensland,43 powers that are as 
Gleeson CJ says at [19] ‘incompatible with the proper 
discharge of judicial responsibilities or with the exercise 
of judicial power.’  
Circumstances of the Case 

McHugh J illustrated the material facts. In June 
1989, after pleading guilty ‘to offences of sodomy and 
assault of a female, Fardon was convicted of [a further 
charge of] rape of the same person. Fardon was sentenced 
to 14 years imprisonment on two counts and three years 
imprisonment on the third count, all sentences to be 
served concurrently. His sentences expired on or about 30 
June 2003. On 6 June 2003 the [the Act] came into being 
[and] the Attorney General [of Queensland] filed an 
[application] under s5 of the [the Act] that Fardon be 
detained for an indefinite period.’ 44   

In November 2003 the Supreme Court ordered 
that Fardon be detained in custody [pursuant to s13 of the 

                                                 
42 Brian Leiter, ‘Beyond the Hart/Dworkin Debate: The 
Methodology Problem in Jurisprudence’ (2003) 48 American 
Journal of Jurisprudence, 5. 
43 This is a HCA case deciding a decision of the Supreme Court.  
44 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 14 [26]-[27]. 
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Act] for an indefinite term.45 White J found that it was 
established “to the requisite standard that [Fardon] is a 
serious danger to the community in that there is an 
unacceptable risk that he will commit a serious sexual 
offence if released from custody.’46 
 In argument it was submitted by Fardon that the 
legislation of the Queensland Parliament did not ‘confer 
on the Supreme Court a function which is incompatible 
with the Court’s position, under the Constitution, as a 
possible repository of the federal jurisdiction, the 
function being repugnant to the Court’s institutional 
integrity.’47 Further, it was argued that s13 of the Act 
does not fall outside the width established in Kable v 
Director of Public Prosecutions (NSW) (1996) 189 
CLR.48  
 At issue here is the question, ‘does the separation 
of powers arise at a State level’49 and if so how does that 
balance with the concerns of society at large? I.e. does 
the Act, the intention of which pursuant to Pt 2, Div 3 
holds that the ‘Supreme Court may order… [a]ny 
continuing detention… [of a sex offender] if [the court] is 
satisfied that the person would constitute a serious danger 
to the community,’ have the judicial power to keep 
people incarcerated indefinitely after a time in which a 
sentence has been served? 

On the one hand there is a legislative power, a 
‘rule’ with a clearly expressed intention.50 Hart would 
raise an eyebrow and lift a highlighter pen… On the other 
hand there is the undercurrent broader “principle” 
associated with the safety of the community at large.51 
Dworkin’s interest is peeked, but, neither is Hart 
disinterested here… And what role does the precedent in 
Kable play? 

This case is a good example of the Hart/Dworkin 
debate. In the decision, 6-1 majority, all judges applied a 
method that could be seen as both in essence relying on a 

                                                 
45 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 14 [29]. 
46 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 14 [30]. 
47 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 4, [1]. 
48 This is now known as, according to the Office of the Queensland 
Parliamentary Counsel paper ‘Principles of Good Legislation: 
OQPC Guide to FLPs as the ‘Kable Principle,’ 4.  
49 Uni Study Guides, ‘Fardon v Attorney-General for the State of 
Queensland’, <www.unistudyguides.com>   
50 s3 of the Act: The Objects of this Act are: (a) to provide for the 
continuing detention in custody or supervised release of a 
particular class of prisoner to ensure adequate protection of the 
community.  
51 Jeremy Bentham comes into play here, there is a resounding 
echo of his Utilitarian ideas (Bentham is also linked to the early 
moments of legal positivism) of maximizing pleasure and reducing 
pain, or the “greater good”: ‘An action then may be said to be 
comfortable to the principle of utility, or, for shortness sake, to 
utility, (meaning with respect to the community at large) when the 
tendency it has to augment the happiness of the community is 
greater than it has to diminish it.’ Jeremy Bentham, “An 
introduction to the principles of Morals and legislation’, in Michal 
Freeman, Lloyd’s Introduction to Jurisprudence (Sweet & 
Maxwell, 2014), 219, [3-013].  

Hart doctrine of “discretion” and “rule of recognition’ 
and a Dworkin-interpretative moral principle theory, 
despite the dissent of Kirby J, with pros and cons in both 
directions.  

The majority held that Kable did not have 
authority under insufficient similarity of facts, as 
McHugh J pointed out it was a ‘decision of limited 
application,’52 and instead took a broader approach by 
reaching the decision that ‘the principle of the protection 
of the community over the rights of the individual’53 
socially carries more weight. Gummow J states that s13 
of the Act is not beyond the scope of legislative power of 
Queensland. Gleeson J imports the notion of dealing with 
matters of this kind in a ‘case by case’ basis 
(distinguishing Fardon from Kable).  

It is easy to see the moral value in this decision 
and the nature and severity of the prisoner’s crime cannot 
be overlooked. The reasonable objective onlooker would 
most likely agree, and if we applied a test it would 
probably concur. Who among us is unlikely to yell out 
with vigour, ‘throw the key away!’ The short answer is 
Kirby J (his dissent in a moment). However, the strength 
of this decision is no doubt the protection of the 
community from a convicted rapist, it certainly served 
that cause and as the Legislation states as its purpose, it 
served to protect the community.  
 It would have also satisfied the Hard Positivist. 
The “rule” was made in the proper manner in the proper 
institution by the elected members of the parliament and 
the court simply applied the law as it came to them. The 
positivist would not speak of this decision in terms of the 
underlying broader social morals, only, that the 
parliament legislated an intention and the court had acted 
on that intention. There was a “rule” made in the 
appropriate way, and the court applied it.  
 In his dissent, Justice Kirby appealed to what he 
contends is an even broader, or deeper, more important 
and even perhaps foundation principle: that of the right of 
individual freedom: 
 

• In Australia, the involuntary detention of a 
person in custody by any agency of the states 
is viewed as penal or punitive in character.  

• Civil commitment to prison of persons who 
have not been convicted of a crime is 
inconsistent with and repugnant to, the 
exercise of judicial power as envisaged by 
the Constitution 

• The imposition of such functions on a state 
court is offensive to the basic notions of 
judicial power contained in Chapter III of the 
Constitution. It follows that the provisions of 
the act are invalid and the provisions cannot 
be severed.54  

                                                 
52 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 22 [43]. 
53Hunter, above n 9, 99. 
54 Fardon v Attorney General for the State of Queensland [2004] 
HCA 46, 14.  
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It is interesting that by appealing to the “principle” of the 
right of the freedom of the individual, Kirby J has also 
made recourse to a positivist framed argument by stating 
his opinion that the constitution did not ‘envisage’  the 
judiciary to exercise its power in this way. Here Kirby J 
is weighing the relevant principles observed in the case in 
a manner that could be construed consistent with 
Dworkin’s interpretative theory, however his Honour is 
not using recourse to ‘social values,’ or ‘morals’, but 
rather is remaining within a positivist framework by 
holding that the foundational principle of “the right of the 
individual” has its source in the intent of the legislation.  
 
The Queen v. L (1992)174 CLR 379 

This case does not demonstrate the Dworkin 
debate with the clear clarity of Fardon so less analysis 
has been dedicated to it. Still, the decision points to 
relevant issues and is worth a quick discussion. It 
involves the contentious idea of rape within marriage, 
asking the question: does a wife by virtue of the contract 
agreed to in marriage, owe a conjugal duty of sex to her 
husband − is consent assumed as in the notion in ‘Hale’s 
“History of the Pleas of the Crown” [that] by their 
matrimonial consent and contract the wife hath [sic] 
given up herself in this kind to her husband.’55 

The Court considered the respondent’s 
submission of reliance, as Andrew Palmer and Charles 
Sampford explain, the respondent may have thought, ‘I 
have a right to sexual intercourse with her; this right is 
recognised by society as evidenced by the fact that the 
law would not regard it as rape.’56 But the High Court 
considered this reliance argument weak and rather 
‘expressed the view that it was unlikely that the marital 
immunity rule had ever been part of the … common law 
of England,’57 and while it was understood that Hale’s 
‘statement was an accurate statement of the common law 
as it stood in the eighteenth century,’58 the court 
dismissed the ‘suggested common law rule on the basis 
that is was “so out of keeping with the view society now 
takes of the relationship between parties to a 
marriage.”’59  
 In this judgement social values play a key role. 
The court held there was no evidence of a contemporary 
social value that construes a marital duty of matrimonial 
sex upon a wife − one assumes that goes to both spousal 
partners? Or it could be argued the undercurrent notion 
imputes further that even if there had once been such a 
social value held as a norm within society, it was no 
longer a strongly accepted or held social norm, indeed it 
may to fair to suggest it would in fact be an abject idea to 
contemporary society. The clear message from the court 
                                                 
55 The Queen v. L (1992)174 CLR 379, 9 [13]. This sounds 
positively mediaeval: which figures as it virtually is. 
56 Andrew Palmer and Charles Sampford ‘Judicial Retrospectivity 
in Australia’ (1995) 4(2) Griffith Law Review,180.  
57 Ibid, 179. 
58 Ibid. 
59 Cheryl Saunders, (ed) Courts of Final Jurisdiction (Federation 
Press, 1996) 92. 

is that society’s values have changed on this matter and 
hence, the law must accordingly change with it.  
 We saw that in the two Australian cases the HCA 
used recourse to both doctrines associated to the 
Hart/Dworkin debate. Both Courts looked to underlying 
moral principles and to rules as they were received from 
legislation. In Fardon we saw on the one hand the 
principle in Kable was dismissed as an invalid authority 
on ground of insufficient similarity of facts, whilst on the 
other hand held that the Act was a valid Legislative rule 
conferring judicial power to the State Supreme court, and 
found authority in light of the acknowledged principle 
and expressed object of the Act to adjudicate with a mind 
to the protection of the community from sexual offenders 
of this nature.  
 In The Queen v L we noted that reliance on 
common law values that may have existed in the 
eighteenth century was a weak argument of the grounds 
that values of that kind were seen to be dramatically out 
of step with the moral values of contemporary Australia. 
In doing so the Court established a gap in the law, where 
no binding “rule” or “principles’ was clear, thereby either 
using discretion (i.e. Hart) or applying a social fact, or 
moral principle (i.e. Dworkin), 60 to reach a ruling.  
 
Conclusion: Contested terms remain 

And we are still at contested terms, unresolved. 
A rule is a principle, and a principle is a rule, with the 
only discernable difference in legal philosophy being 
usage. To Dworkin a rule is an absolute, a rule of law 
being an edict of the parliament, a voidable certainty of 
construction, whilst a principle is a guiding thing, capable 
of adding weight for and against, over lapping and 
continuing, existing in a socially constructed kind of flux, 
but there will always be a right principle somewhere to be 
found.61 To Hart a rule is much the same, only where 
rules are in tension or nonexistent judges have recourse to 
judicial discretion. And what is discretion but a choice, 
where illuminating social morals and isolating the 
superior is also a choice? Derrida is still spelling 
‘differAnce’ with an A and telling us that it is only the 
first letter of the alphabet because of a constructed, 
pragmatic certainty that it has to start somewhere...

                                                 
60 Chery Saunders has an interesting take on this, it was outside the 
scope of this paper but in brief it is worth mentioning. She writes: 
‘It is interesting to see how confident the justices were about the 
attitude of society generally. One hopes they were correct, but one 
does not have to move to far to hear contrary points of view and in 
particular, and perhaps more relevantly, the view that this was the 
sort of change which should be made only by Parliament because it 
should be made in the context of the adjustment of other rules of 
the law. Perhaps in this decision the Court was leading rather than 
following community attitudes. The Court has simply decided the 
case on the basis that it knows what the prevailing community 
attitude is and that it is appropriate for it to change the law.’ 92,93. 
Is this an assertion of Judicial Activism?  
61 I would like to attack this, but it is another paper. How can 
“right”: a thing that suggests ultimate, superlative “truth”: ever 
exist in a world of flux and subjective perspective, hasn’t Dworkin 
read Sartre? Objectivity exists for pens. 
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Who’s Paying the Penalty? - An examination of the historical & legal basis of penalty rates 
and consideration issues relating their retention.    Elise Steegstra 
 

 
 
Executive Summary 
• Penalty rates have a long history in Australian 

industrial relations. They were conceived as both 
compensation for employees for working unsocial 
hours and deterrence for employers. 

• Penalty rates comprise part of the Modern Awards 
system and any changes to them ought be made 
through the Fair Work Commission taking into 
account the requirements of the Modern Awards 
Objective. 

• In many industries, the weekend is considered part 
of the regular working week and therefore the 
penalties applied to weekend labour may be out of 
scale to this requirement. 

• There continues to be a considerable social disability 
for weekend work due to structural and institutional 
arrangements that do not cater to a seven day week. 
Schools, public transport and sporting activities are 
routinely scheduled on the weekends. 

• Sunday is decreasingly a day of special religious 
observance for the modern Australian population. 
An increase in non-Christian and non-religious 
Australians has seen the decline in the importance of 
Sunday for religious observances. 

• The relative bargaining power of employees in 
Hospitality, Entertainment, Retail, Restaurant and 
café (HERRC) industries means that deregulating 
penalty rates would likely reduce their incomes. 
These industries contain a high proportion of award-
reliant employees in traditionally low-skill roles.  

• Labour comprises a greater proportion of costs in 
HERRC industries and often comes with high 
compliance costs. Reducing or cutting penalty rates 
may increase productivity, however the 
corresponding reductions in social utility would 
counter balance any productivity gains made.  

• Reducing penalty rates would unduly burden rural 
and regional areas, given the higher proportion of 
HERRC workers in these areas and lower 
employment elasticity. 

• Given the above discussion, recommendations to 
reduce penalty rates are of great concern to retail 
and hospitality unions, and other related unions. 

 
 

Recent recommendations from the Productivity 
Commission to reduce Sunday penalty rates in the 
Hospitality, Entertainment, Retail, Restaurant and Café 
(HERRC) industries are of concern to unions based in 
those industries. Penalty rates have been part of the 

Australian industrial relations landscape for over 100 
years. Current penalty rates are thought to compensate for 
the social disabilities suffered by workers who work 
unsocial hours, weekends and public holidays. When 
looking at recommendations from the Productivity 
Commission, it is important to consider the terms of 
reference of their inquiry. The Commission was asked to 
‘recommend improvements to maximise outcomes for 
employers, employees and the economy and to identify 
and quantify the costs and benefits of its 
recommendations.’1 As such, the recommendations made 
by the Productivity Commission may not be in the best 
interests of the members of related industry unions. 
 
Historical development of penalty rates 

Penalty rates have a long history in Australian 
Industrial relations. In 1904, the first industrial relations 
tribunal was established, the Commonwealth Court of 
Conciliation and Arbitration (CCCA). Under various 
names and configurations since, the CCCA made Awards 
which set minimum terms and conditions, including 
penalty rates, for workers who worked within certain 
industries or for specific employers. These Awards have 
since been modernised under the Fair Work Commission 
(FWC). It was in the CCCA that, in 1909, Higgins J first 
awarded an overtime payment of time-and-a-quarter ‘for 
all time of work on the seventh day in any week, or an 
official holiday, and all time of work done in excess of 
the ordinary shift during each day of twenty hours’2. This 
award by Higgins J gave recognition to the idea that work 
outside of the standard hours or in excess of a reasonable 
working week should be compensated over and above 
ordinary rates.  

Penalty rates were considered as both a penalty 
for businesses requiring workers to work irregular, 
unsocial or excess hours, and compensation to those 
workers for the same. In 1932, Drake-Brockman J said, 
‘The objects of overtime rates may be said to be two: 
firstly, to compensate the employee concerned for being 
called upon to work outside ordinary hours; and secondly 
to subject employers to a penalty for the purpose of 
discouraging work beyond those ordinary hours.’3 In 
more recent years, the penalty aspect of penalty rates has 
fallen away and a broader focus has been on the 
compensation side of the equation. 
                                                 
1 Productivity Commission, Workplace Relations Framework 
Report, No. 76 (2015) vol 1, 73 (‘Productivity Commission 
Report’). 
2 Barrier Branch of Amalgamated Miners Association v Broken 
Hill Pty Company Ltd (1909) 3 CAR 1 [2]. 
3 Commonwealth Railways Commissioner v Australian Workers 
Union (1932) 31 CAR 815 [822]. 
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There is some distinction between the 
compensation levels for ‘overtime’, being extra work 
performed on top of ‘regular’ working hours, and work 
performed at unsocial hours, weekends and public 
holidays, which may or may not be outside ‘regular’ 
working hours. In 1919, Higgins J highlighted this 
distinction:  

 
The true position seems to be that extra rates for all 
Sunday work is given on quite different grounds for an 
extra rate for work on the seventh day (in any week). 
The former is given because of the grievance of losing 
Sunday itself – the day for family and social and 
religious reunions, the day on which one’s friends are 
free, the day that is most valuable for rest and amenity 
under our social habits; whereas the latter rate is given 
because seven days per week for work are too many.4 

 
Through the progression of social and community 
positions in relation to labour standards and the 
requirement for rest and relaxation, the move towards a 
five day working week crystallised.  
Following the abolition of the CCCA in 1956 in the 
Boilermakers’ Case5 the Australian Conciliation and 
Arbitration Commission (ACAC) was established to fulfil 
a similar function. In the Weekend Penalty Rates Case,6 
the ACAC classified Saturdays as a half-holiday day, 
because of the increasing importance of leisure time. In 
that case, the ACAC recognised that many social 
activities, competitive sports and public entertainment 
were held on Saturdays, as well as the scope for 
individual recreational pursuits.7 The Saturday penalty 
rate was made in recognition of ‘the degree to which the 
tendency for Saturday to become a whole holiday… has 
progressed; partly upon the circumstance that it is 
Saturday afternoon which is the principal loss of these 
shift workers, and partly upon the necessity of doing 
comparative justice as between difference classes of 
workers.’8 The importance of leisure time for mental 
health and wellbeing has only increased since. In 2004, 
the South Australian Industrial Relations Commission 
said:  

‘…working on Sunday poses a risk to social and family 
interactions. The evidence of individual employee 
witnesses…indicated that the nature of the activities 
foregone were, in the main, social and family 
interactions, the loss of which could not be compensated 
by having time off elsewhere in the week.’9  
 

It has been recognised time and again that the activities 
available on the weekend are vital, important and usually 
unable to be substituted.  

                                                 
4 Gas Employees Case (1919) 13 CAR 437 [469]. 
5 R v Kirby; Ex parte Boilermakers' Society of Australia (1956) 94 
CLR 254. 
6 (1947) 58 CAR 610. 
7 Weekend Penalty Rates Case (1947) 58 CAR 610. 
8 Weekend Penalty Rates Case (1947) 58 CAR 610 [623-4]. 
9 Retail Industry (SA) Award - Variation (2004) 136 IR 186 [186]. 

As ordinary hours for work performed in the 
retail and hospitality sectors increasingly include Sundays 
in the modern awards, these awards have less focus on 
penalising the employer for these hours, and more about 
compensating for the ‘disabilities endured by employees 
working on Sundays.’10 The growth of part time and 
casual work is important in the discussion about penalty 
rates. Part time workers comprise 40 per cent of the total 
employees.11 The proportion of all employees that are 
casual reached more than 21 per cent in 2014.12 This 
increasing portion of the workforce working casual and 
irregular hours means an increasing emphasis on penalty 
rates, and their continuing necessity. 
 
Legal basis for penalty rates 
Modern Awards Objective 

Where previously industrial relations were 
controlled by the Conciliation and Arbitration powers 
invested in the Constitution,13 FWC now derives its 
power from the Fair Work Act14 (‘FW Act’) and the 
Corporations powers in the constitution.15 With respect to 
penalty rates under an employment award, the FW Act 
requires any proposed variation of Modern Awards to be 
assessed as to whether it meets the Modern Awards 
Objective.16 The FWC holds the duty of reviewing and 
revising the awards on a regular basis. The Modern 
Awards Objective seeks to ensure that the awards, when 
combined with the National Employment Standards,17 
provide a ‘fair, relevant and enforceable’18 minimum 
safety net of terms and conditions. The Modern Awards 
Objective requires the Tribunal to consider, amongst 
other things, the needs of the low paid;19 flexible working 
practices;20 additional remuneration for overtime, 
unsocial, irregular or unpredictable hours, weekends and 
public holidays, and shiftwork;21 as well as the impact of 
modern awards upon businesses and productivity;22 
employment growth, inflation and international 
competitiveness.23  

In particular, s134(da) recognises that additional 
remuneration for unsocial hours, weekend and public 
holiday work is required due to the social disabilities 
related to working these hours. The modernisation of 

                                                 
10 Shop Distributive and Allied Employees Association v $2 and 
Under (2009) 135 IR 1 [91]. 
11 Australian Bureau of Statistics, Survey of Employee Earnings 
and Hours, Catalogue number 6306.0, May 2014. 
12 Australian Bureau of Statistics, Survey of Employee Earnings 
and Hours, Catalogue number 6306.0, May 2014. 
13 Commonwealth of Australia Constitution Act 1901 (Cth) 
s51(xxxv) (‘Constitution’). 
14 Fair Work Act 2009 (Cth). 
15 Constitution s51(xx). 
16 FW Act s134. 
17 Ibid Part 2-2. 
18 Ibid s3. 
19 Ibid s134(a). 
20 Ibid s134(d). 
21 Ibid s134(da). 
22 Ibid s134(f). 
23 Ibid s134(h). 
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awards under the FW Act means that the FWC is no 
longer restricted in making awards on matters brought 
before them, as the CCCA and other tribunals before had 
been. All Modern Awards and the responsibility for them 
lies with the FWC.  

There have been various legislative requirements 
since inception that require the FWC, and its 
predecessors, to consider the economic ramifications of 
their awards and rulings. For example, the 
Commonwealth Conciliation and Arbitration Act24 was 
amended in 1928 to include probable ‘economic effects’ 
of awards or agreements on the community generally and 
the industry (or industries) concerned.25 A mere two 
years later, but with a change to the government, the 
requirement to consider probable economic effects was 
removed by the Scullin Government.26 The 1928 
amendment was due to concerns that decisions were 
made without reference to the general economic situation, 
while the 1930 removal of that directive was on grounds 
that the Court should arrive at a proper decision in the 
circumstances of the case, leaving the economic effects 
of these decisions to the responsibility of the 
legislature.27 Depending on the government in charge, the 
considerations that must inform a decision taken by the 
FWC vary accordingly. Currently the FWC is required to 
consider the broad range of issues outline above when 
making or amending an award; this may be subject to 
change in the future.  
 
Discussion around penalty rates 
‘24/7 economy’ and the ‘regular working week’ 

It is now recognised that many industries, 
including HERRC industries, are no longer confined to a 
5 day working week. As the economy is significantly 
more service based than in past eras, a penalty for 
offering services outside of ‘regular’ working hours is 
increasingly questioned. In 1975, service jobs like health, 
finance, retail, restaurants, etc., accounted for just over 50 
per cent of all jobs; by 2013 this sector now accounted 
for more than 70 per cent of all jobs.28 More services are 
required to be performed outside regular hours when 
people are available to make use of them. It has been 
many years since the lifting of restrictions on weekend 
trading in most Australian jurisdictions.  

Increasingly, assorted industrial relations 
commissions recognised that weekends, and Sundays, are 
part of the standard working hours. The Australian 
Industrial Relations Commission (AIRC) stated that there 
was ‘no reason to distinguish between retailing and the 
many other industries which operate over seven days, 

                                                 
24 1904 (Cth). 
25 Commonwealth Conciliation and Arbitration Act 1928 (Cth) s 
22. 
26 Commonwealth Conciliation and Arbitration Act 1930 (Cth) s 
18. 
27 R. J. Hawke, ‘The Commonwealth Arbitration Court – Legal 
Tribunal or Economic Legislature?’ (1956) 3(3)  University of 
Western Australia Law Review, 442. 
28 Australian Bureau of Statistics, Labour Force (2012) Cat. No. 
6202.0.55.001. 

whether those industries be in the services sector of our 
economy, in arts and entertainment, in health services, in 
manufacturing, distribution or any other sector. In many 
of those industries the Commission’s awards recognise 
work performed on Sunday as part of the standard 
working hours.’29 There is also recognition of the greater 
consumer demand for services to be provided on 
weekends, and afterhours. The Productivity Commission 
noted that, ‘These (Hospitality, Entertainment, Retail, 
Restaurants and Cafes) are industries where consumer 
expectations of access to services has expanded over time 
so that the costs of penalty rates affect consumer amenity 
in ways they did not when penalty rates were first 
introduced.’30 As part of the inclusion of Sunday in 
standard working hours, the element of deterrence in 
penalty is no longer a consideration. When the South 
Australian Industrial Relations Commission decided that 
the retail industry in South Australia was a seven-day 
industry, they concluded that the historical deterrent basis 
for the Sunday work penalty was no longer appropriate.31 
The commission said, ‘It is quite possible that the 
purpose intended to be served by the overtime provision 
then, has little relevance to contemporary circumstances 
of the industry and modern industrial standards, but in 
any event the parties are agreed that, regardless of the 
basis on which it was established, there should be no 
element of deterrence in the rate we now determine.’32 
Further, industry groups, particularly in the HERRC 
industries, maintain that unsocial hours should no longer 
be a consideration. The executive director of the 
Australian Retailers Association, Russell Zimmermann, 
said ‘you should be able to work any five days out of a 
seven day week, and have that constitute a working week. 
We should not be talking about unsociable hours any 
longer’.33 

However, despite this recognition of Sunday as 
part of a standard working week in an increasing number 
of industries, there continues to be contention around the 
social disability suffered by working on weekends and 
adequate levels of compensation for that disability. The 
South Australian Industrial Relations Commission 
maintained, despite recognising Sunday as part of the 
regular hours, that the ‘level of the additional payment or 
loading for work performed in ordinary hours on a 
Sunday requires an assessment of, among other 
considerations, the level of disability or detriment 
suffered by those who perform work at this time. 
Although trite to say, such disability needs to be 
considered in the current social context.’34 As workers in 
the HERRC sectors are more likely to work on weekends, 

                                                 
29 Shop Distributive and Allied Employees Association v $2 and 
Under (2009) 135 IR 1 [88]. 
30 Productivity Commission Report, 406. 
31 Retail Industry (SA) Award - Variation (2004) 136 IR 186. 
32 Ibid [200]. 
33 Quoted in Amanda Robbins, Who loses when penalty rates are 
cut? The economic impact of penalty rate cuts in Australia’s retail 
and hospitality industries (McKell Institute, 2015) 10. 
34 Retail Industry (SA) Award - Variation (2004) 136 IR 186 [201]. 
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35 this assessment of social disability continues to be 
important. Seventy two per cent of workers in the 
Accommodation and Food Services sector and 56 per 
cent of workers in the Retail sector work on weekends, 
compared to only 34.5 per cent of workers across the 
economy.36 Therefore, any social, emotional or health 
disability suffered from ‘unsocial’ hours, weekend and 
public holiday work would be disproportionally felt in the 
HERRC industries. 
 
Social disability suffered from working on the weekends 
or after hours. 

Despite the increase of weekend trading and 
weekend availability, institutional arrangements like 
school, child care, and public transport continue to be 
organised around a five-day working week. Sport, 
particularly for school children, and other recreational 
activities continue to be scheduled on weekends and 
evenings. This is well recognised.37 As such, weekend 
shifts continue to be less attractive to workers, 
particularly those with family commitments. The 
Productivity Commission stated ‘the evidence that many 
people generally prefer not to work on weekends is 
uncontroversial.’38 Until more industries and institutions 
operate on a 24/7 basis, these hours must still be 
considered to be unsocial, irregular and outside the 
standard hours.  

It should not be said that workers do not wish to 
work on weekends. A study run by the McKell Institute 
found that for ‘young couples or workers with less 
responsibility, penalty rates are viewed as more of an 
incentive to volunteer for these nonstandard times. Even 
though they may miss out on opportunities to socialise 
with their friends or partners, the pay rates are seen to be 
worth it.’39 Penalty rates, then, do seem to compensate 
for the social disability of weekend and ‘unsocial’ work. 
A 2014 study by the University of South Australia 
predicted that as many as 48% of weekend and shift 
workers would not continue to work nights or weekends 
if penalty rates were removed.40  

However, recommendations for reducing penalty 
rates for weekend work do not undermine the detrimental 
health effects of working unsocial, irregular or long 
hours. The Productivity Commission recommends that 
shift worker and night workers retain their penalty rates41 
given the higher rates of detrimental health effects 
associated with these shifts. There are numerous studies, 
publications and conventions of the International Labour 
                                                 
35 Australian Bureau of Statistics, Australian Social Trends 
(December 2009) Cat. No. 4102.0. 
36 Australian Bureau of Statistics, ‘Patterns in Work’ (December 
2009) Australian Social Trends, Cat. No. 4102.0 
37 Productivity Commission Report, 436. 
38 Productivity Commission Report, 448. 
39 Amanda Robbins, Who loses when penalty rates are cut? The 
economic impact of penalty rate cuts in Australia’s retail and 
hospitality industries (McKell Institute, 2015) 27. 
40 V. Edwards, ‘Survey predicts exodus from weekend, shift work 
if penalty rates cut,’ The Australian, 10 November 2014. 
41 Productivity Commission Report, Chapter 9. 

Organization (ILO) which also highlight the detrimental 
effects of long, unsocial and irregular hours of work.42 
Retaining penalty rates for long hours and shift work 
continues as an important part of labour relations. 
However, night and shift penalties are often lower than 
the weekend and public holiday rates, due to hours being 
considered part of the regular week.  
 
The grievance of losing Sunday itself? 

Australian has increasingly become a secular 
society and a multicultural society, so the ‘particular 
grievance of losing Sunday itself’43 is less important to a 
corresponding section of the community. Census data 
from 2011 shows that 22% of Australians opted for ‘no 
religion’.44 The 2010 General Social Survey showed that 
number of people who do identify as Christian and who 
also regularly attend church on Sunday is declining.45 
Additionally, increasing numbers of people are from 
religions which do not hold Sunday as the day for 
religious observance. The number of Australians 
identifying as Christian has declined from 96 per cent in 
1901 to 68 per cent in 2001.46 Therefore it can be held 
that the penalty rates applied to Sundays are in excess of 
the impact of the grievance of losing Sunday. 
 
Relative bargaining power of employees 

Given that the retail and hospitality industries47 
have a high proportion of award-reliant employees,48 the 
relative bargaining power of employees in these 
industries is low. Award-reliant employees are those 
whose pay is derived primarily from the relevant award. 
Employees in the services and retail sectors make up 
approximately 42 per cent of the total award-reliant 
employees.49  This means that removing award rates and 
opening up penalty rates in the HERRC industries to be 
regulated by the open market are proposing to put these 
                                                 
42 See e.g. Sangheon Lee, Deirdre McCann and Jon C. Messenger, 
Working time around the world: Trends in working hours, laws 
and policies in a global comparative perspective (Routledge and 
ILO, 2007); DECENT WORKING TIME - Balancing Workers’ 
Needs with Business Requirements, (ILO, 2007). 
43 Higgins J, Gas Employees Case (1919) 13 CAR 437 [469]. 
44 Australian Bureau of Statistics, ‘Losing my religion,’ (Nov 
2013) Australian Social Trends, Cat. no. 4102.0. 
45 Ibid. 
46 Dennis Trewin, Year Book Australia (Australian Bureau of 
Statistics 2006) 376. 
47 From Australian Bureau of Statistics, Survey of Employee 
Earnings and Hours, Catalogue number 6306.0, May 2014. This 
report applies new definitions to these industries which now 
includes retail and hospitality under the two following divisions: 1) 
COMMUNITY AND PERSONAL SERVICE WORKERS - assist 
Health Professionals in the provision of patient care, provide 
information and support on a range of social welfare matters, and 
provide other services in the areas of aged care and childcare, 
education support, hospitality, defence, policing and emergency 
services, security, travel and tourism, fitness, sports and personal 
services, 2) SALES WORKERS - sell goods, services and 
property, and provide sales support in areas such as operating cash 
registers and displaying and demonstrating goods. 
48 Ibid. 
49 Ibid. 
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vulnerable workers into positions where they may have to 
accept more hours or less convenient hours, because of 
their ability to bargain is low. This disparity in the 
bargaining power has been of concern to the Industrial 
relations commissions over many years. In a 1999 AIRC 
decision, Commissioner Hingley said that a concern of 
setting lower penalty rates would be that ‘current or 
future employees with little or no bargaining power may 
be obliged to work extended evening, Saturday or Sunday 
hours against their domestic responsibilities or personal 
convenience as ordinary hours to retain or gain their 
employment.’50 Leaving penalty rates to the open market 
would see a reduction in wages offered, particularly in 
the HERRC industries, which are industries of low skill 
and high substitutability.51 In such industries, the 
employers retain the higher bargaining position.  
 
Cutting penalty rates to increase productivity 

While it may hold true that reducing weekend 
penalty rates would increase productivity, this argument 
is focussing on the wrong metric. The overall goal of 
economics is to increase total social utility, not just 
productivity. Economists have widely accepted that 
perfectly competitive markets lead to Pareto efficient 
outcomes, being outcomes where it is not possible to 
make someone better off without hurting someone else.52 
As discussed above, the bargaining power of employees 
in HERRC industries is relatively low, and the 
desirability of shifts on weekends would be reduced 
making filling these shift more difficult. Any gains in 
productivity made through cutting penalty rates would be 
offset by increases in social disability suffered by those 
works, thereby reducing the overall utility to society. 
Labour does comprise a greater proportion of costs in 
HERRC industries and often comes with high compliance 
costs. Removing or simplifying penalty rates would 
increase productivity, however the corresponding 
reductions in social utility would counter balance any 
productivity gains made. The marginal social benefit, 
being the benefit of consumption of a good as viewed by 
society as a whole,53 would be reduced.  

In the café, restaurant and catering industry, 
labour is the most significant expense in respect of costs, 
accounting for 36 per cent of the total. In comparison, 
labour costs for other industries on average only 
comprises of around 20 per cent of the total.54 In other 
HERRC industries, labour is also a significant 
component. Reducing or removing penalty rates would 
allow these industries to bring their costs in line with 
industry generally, increasing productivity and outputs.  

                                                 
50 Re Shop, Distributive and Allied Employees' Association - 
Victorian Shops Interim Award 1994 [1999] AIRC Q9229, 18. 
51 D.S. Hamermesh, Labour Demand (Princeton University Press, 
1993). 
52 John B Taylor and Lionel Frost, Microeconomics 2 (John Wiley 
& Sons, 2nd ed., 2002) 156-8. 
53 Ibid 427. 
54 Australian Bureau of Statistics, Australian Industry, (2012) Cat 
No 8155.0. 

Similarly, the indirect costs of penalty rates 
which include compliance costs both relating to abiding 
by the regulations and demonstrating said compliance, 
would be reduced if penalty rates were removed. In order 
to ensure that they comply with regulations and relevant 
legislation, a business may be required to hire external 
expertise or increase training for owners and staff. To 
demonstrate such compliance, costs would be incurred in 
record keeping, computer systems and other paperwork 
requirements. Additionally, the time and energy spent by 
management in a small restaurant business to minimise 
wage costs due to penalty rates, while still ensuring 
service delivery, can be significant. Lowering or 
streamlining the penalty rate system would clearly lower 
these costs for businesses, allowing the redirection of 
these costs to other areas of the business like increasing 
outputs and productivity. Productivity, regulatory costs 
and business impacts are within the purview of the 
modern awards objective in the FW Act.55 However, the 
Productivity Commission has rejected this type of 
argument off the bat, saying ‘arguments that the FWC 
should lower regulated penalty rates because some 
businesses are unviable at those rates is not a compelling 
basis for such a change in its own right.’56 Additionally, 
the cost to business may increase, in relation to 
interpersonal conflict between staff and management as 
employers attempt to rotate staff or negotiate around 
unwanted shifts. This outcome was suggested as likely by 
respondents to the McKell survey.57 

The productivity argument for cutting penalty 
rates is exactly the same argument made for cutting 
minimum wages entirely. Research on the potential 
impact of reforming penalty rates suggests that ‘workers 
might simply work additional hours to maintain the same 
income, which many respondents felt would substantially 
impact their mental health and emotional wellbeing, 
which also leading to a reduction in time available to 
spend with family and friends. If there are no additional 
hours available, businesses would simply pocket the 
savings associated with reduced labour costs.’58 This 
would result merely in a transfer of income from 
employees to employers, and not result in increases in 
productivity. 
 
Dependence on retail and hospitality in rural and 
regional areas 

Rural and regional areas have a high dependency 
on retail and hospitality as compared to urban areas. 
These sectors account for 18 per cent of workforce in 
rural Australia.59 While elasticity and substitutability in 
the labour market may make reducing penalty rates 
attractive, this practice would have a disproportionate 
effect in rural and regional areas where the levels of 
elasticity are lower. Analysis by the McKell Institute 
                                                 
55 FW Act s134 (d),(f), (g) and (h). 
56 Productivity Commission Report, 468. 
57 Robbins, above n 31, 26. 
58 Robbins, above n 31, 42. 
59 Australian Bureau of Statistics, Census of Population and 
Housing (2011). 
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suggests that ‘reforms to penalty rates will result in a 
substantial drain from regional and rural economies.’60 
Given that workers in the HERRC industries are already 
some of the lowest paid,61 the impact on reducing wages 
in rural and regional areas cannot be overstated.  

From the 2011 census, the estimated average 
income for rural retail workers was $32,200 p.a. Non-
rural retail workers average was 7 per cent higher. In the 
same census, the estimate average income per rural 
hospitality worker was $28,700 p.a., marginally lower 
than for urban hospitality workers. As wages for these 
workers are reduced, so too are their disposable incomes. 
Thus, less money would be spent in regional and rural 
economies, creating a downward spiral that would further 
depress rural areas. The McKell Institute study supports 
this assertion, stating ‘cuts to penalty rates would reduce 
the income of a group of workers who is already 
experiencing the lowest income in rural Australia… 
leaving less money available for spending on local goods 
and services.’62 Even Prime Minister Abbott recognised 
the impact that penalty rates have on low income earners, 
when he conceded that ‘penalty rates are very important 
to people…if you’re a low paid worker one of the things 
that you often love to do is work late nights, weekends, 
because it does substantially increase your income.’63 In 
rural areas, where employees are already working the 
maximum amount of hours available, they will be unable 
to work additional hours to make up the different in lost 
wages, if penalty rates are reduced. Due to the lack of 
diverse employers and employment opportunities, 
economies in rural and regional areas have limited scope 
for the addition of currently employed workers seeking 
additional hours to compensate for the loss of wages from 
reductions in penalty rates. 64 Reducing wages would also 
have a significant impact on health and well-being in 
regional areas, which already have higher rates of self-
harm and chronic illness65 than their urban counterparts.  
 
Conclusion 

Penalty rates have been an important part of the 
Australian Industrial relations framework for a long 
period of time. The recommendations by the Productivity 
Commission that these rates be reduced in the HERRC 
industries are concern to the related industry unions as it 
would affect a significant portion of its members. 
Ultimately, unless there is a way to adequately 
compensate all workers for loss of wages resulting from a 
reduction in penalty rates, including those in regional and 
rural areas, then these rates ought to be maintained. 

                                                 
60 Robbins, above n 31, 11. 
61 Australian Bureau of Statistics, Census of Population and 
Housing (2011). 
62 Robbins, above n 31, 16. 
63 Phillip Hudson, Stephen McMahon and Karen Collier, ‘War has 
been declared on penalty rates’ The Herald Sun (Melbourne) 5 
February 2014. 
64 Robbins, above n 31, 42. 
65 National Rural Health Alliance, Fact Sheet- Mental Health in 
Rural and Remote Australia, April 2015. 

Given the considerations that the FWC must take into 
account when contemplating changing the Modern 
Awards, and how these differ from the terms of reference 
of the Productivity Commission, the determination of the 
FWC in the Modern Award review may have a different 
outcome. An appropriate response would be to seek a 
higher base rate in future collective bargaining on behalf 
of related industry union members, in a potential trade-
off for penalty rates. At a minimum it needs to be ensured 
that workers are not placed at a disadvantage with any 
reduction in penalty rates. However, this would still not 
address the very real disadvantages that weekend work 
still incurs, and which the current literature supports. 
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Analysing Australia’s Unique Workplace Anti-Bullying Legislation    Olivia Dean 
 
 

Abstract  
 
Introduction and Methodology 
 

‘Bullying is a real menace in our workplaces 
that costs the economy as it damages 
productivity.’1  
 
‘The appalling damage that can be caused by 
bullying in the workplace has been well 
documented. As a society we cannot turn a 
blind eye to the issue.’2 

 
 Workplace bullying is the ‘key workplace health 
and safety issue of our time.’ If not proactively managed, 
behaviour can manifest whereby employees can no 
longer work.3 The wide spread media coverage of the 
2006 suicide of Brodie Panlock, a victim of barbarous 
workplace bullying, ignited public debate and community 
outrage at the financial, not criminal, sanctions imposed.4 
Parliament responded by instigating ‘Brodies Law,’ 
criminal sanctions for stalking,5 refocusing priorities of 
the regulator WorkSafe Victoria and initiating a 
parliamentary inquiry titled Workplace Bullying: “We 
just want it to stop”.6  
 Work is a central feature shaping society  which 
molds the concept of ‘self’7 and working with dignity is 
critical for human wellbeing,8 as reflected by Lord 
Hoffman: 
 

A person’s employment is usually one of the most 
important things in [their] life. It gives not only a 

                                                 
1 Commonwealth, Parliamentary Debates, Legislative Assembly, 
March 21, 2013 
(Bill Shorten).   
2 Senior Deputy President Jonathon Hamberger, ‘Keynote Address: 
The New Anti-Bullying Provisions and the Growth of Individual 
Employment Rights’ (speech delivered at 22nd Labour Law 
Conference, Workplace Research Centre & Sydney Law School, 
Sydney, 25 August 2014).  
3 Carlo Caponecchia and Anne Wyatt, ‘Preventing Workplace 
Bullying: An evidence-based guide for managers and employees’ 
(Allen & Unwin, 2011), 139. 
4 Geoff Wilkinson, ‘Brodie’s Law means workplace and cyber 
bullies face 10 years in jail’, Herald Sun (online), April 5 2011 < 
www.heraldsun.com.au> 
5 Crimes Amendment (Bullying) Act 2011 (Vic). 
6 House of Representatives Standing Committee on Education and 
Employment, Workplace Bullying “We just want it to stop” (2012). 
7 Rosemary Owens, ‘Decent Work for the Contingent Workforce in 
the New Economy’ (2002) 15 Australian Journal of Labour Law, 
209. 
8 Greg Bamber and Bob Russell, Work with Dignity in Mordy 
Bromberg and Mark Irving (eds), Australian Charter of 
Employment Rights (Hardie Grant Books, 2007).  

livelihood but an occupation, an identity and a sense 
of self esteem.’9  
 

Employment relations have been termed ‘expressions of 
social power’;10 if that power is exploited, negative 
workplace behaviours may ensue. 

The bullying spectrum ranges from ‘mild 
manipulation to outright terror’11 and comprises physical 
and psychological attacks.12 Conduct involves patterned 
behaviour including control, manipulation, fear and 
power imbalance, so preventative measures must break 
this cycle.13 Workplace bullying can increase business 
costs by heightening absenteeism and attrition and 
lowering productivity and morale.14 The 2010 
Productivity Commission report estimated average 
bullying cases may cost employers $17,000 to $24,000 
and could cost the economy $6 to $36 billion per 
annum.15 Academics advocate ‘educative’ and 
‘ameliorative’ responses to prevent and eliminate 
bullying,16 echoed by the 2012 parliamentary inquiry,17 
which promoted early intervention approaches. 

The Fair Work Commission (FWC) now deals 
with more individual claims than collective matters; in 
2011-2012 individuals lodged 63 per cent of all 
applications.18 It has been suggested modern day 
employment tribunals address the void from declining 
industrial bargaining and the emergence of management 
oriented human resource models.19 Despite a recent case 
where a female bullying complainant had her 
performance investigated, not the substantive 
allegations,20 organisations are becoming less tolerant of 
workplace bullying. Recently, high-rating British TV 

                                                 
9 Johnson (AP) v Unisys Ltd [2003] 1 AC 518 at 35. 
10 Bamber and Russell, above n 8. 
11 Lynn Taylor, Tame Your Terrible Office Tyrant: How to manage 
Childish boss behaviour and Thrive in your job (John Wiley & 
Sons, Inc., 2009).  
12 Joanne Mattern, The Real Deal: Bullying (Heinemann Library, 
2009). 
13 Taylor, above n 11. 
14 Caponecchia and Wyatt, above n 3; Stale Einarsen ‘The nature 
and causes of bullying at work’ (2005) 20 International Journal of 
Manpower, 1, p16-27; Namie and Namie, above n 14. 
15 Productivity Commission, Performance Benchmarking of 
Australian Business Regulation: Occupational Health & Safety, 
Research Report, (Canberra, 2010). 
16 Carol Andrades, Freedom from Discrimination and Harassment 
in Mordy Bromberg and Mark Irving (eds), Australian Charter of 
Employment Rights (Hardie Grant Books, 2007).  
17 House of Representatives Standing Committee on Education and 
Employment, above n 6. 
18 Senior Deputy President Hamberger, above n 2.     
19 David Renton, Struck Out: Why Employment Tribunals Fail 
Workers and What Can Be Done (Pluto Press, 2012). 
20 Romero v Farstad Shipping (Indian Pacific) Pty Ltd [2014] 
FCAFC 177 (22 December 2014). 
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presenter Jeremy Clarkson was terminated for physical 
assault, subsequent to similar prior warnings.21  

The 2013 Fair Work Amendment Act22 
introduced a complaint-based mechanism regulated by 
the FWC allowing workers to apply for anti-bullying 
orders. Unlike the British model, it is the first national 
employment tribunal managing workplace bullying 
complaints from start to finish, enabling the Commission 
to break new ground.23 Complementing existing legal 
protections, the laws commenced in January 2014, 
aiming for early intervention to prevent bullying, restore 
relationships and return the victim to a productive state.24 
Strict criteria must be met; the employee must remain 
employed within the workplace; the behaviour must be 
repeated, unreasonable, cause a risk to health and safety; 
reasonable management activities are exempted;25 and 
compensation cannot be awarded.26 In the first year of 
operation, only one cease bullying order was made by 
consent,27 which was later rescinded.28 
 Prior to 2014 Australia did not expressly prohibit 
bullying; regulation primarily fell to state based health 
and safety frameworks, with some recourse via state and 
federal workers compensation, anti discrimination, 
industrial law and the common law regulating negligence 
and the contract of employment. These myriad legal 
channels provide ‘patchwork’ protections, not yielding 
ubiquitous coverage or relief for employees who often 
experience prolonged litigation.29 The ‘regulatory 
minefield’ adds complexity to emotionally charged 
workplace situations, as articulated by Brodie Panlock’s 
father: ‘You need one law for one country, not each 
state… we are Australians, aren’t we?’30 
 The new anti-bullying jurisdiction applies 
nationally and has been cited as the ‘latest wave in the 
individual employment rights revolution in Australia’.31 
In bestowing these rights, the Commission prepared for 
                                                 
21 Anita Singh, ‘Jeremy Clarkson to be sacked by the BBC’, The 
Telegraph (online), 24 March, 2015 www.telegraph.co.uk ; John 
Plunkett and Tara Conlan, ‘Jeremy Clarkson dropped by BBC after 
damning report into attack’, The Guardian (online), 25 March, 
2015 <www.theguardian.com > 
22 Fair Work Amendment Act 2013 (Cth). 
23 Sarah Oxenbridge and Justine Evesson, ‘Bullying Jurisdiction 
Strategies: an analysis of Acas’ experience and its application in 
the Australian context’, Report for the Fair Work Commission by 
Employment Research Australia, (July, 2013) < www.fwc.gov.au > 
24 Shorten, above n 1; Senior Deputy President Jonathon 
Hamberger, ‘Summary of Workplace Law’s Breakfast Seminar’ 
(speech delivered at Hilton Hotel, Sydney, 3 October 2013). 
www.workplacelaw.com.au; The Fair Work Commission ‘Annual 
Report 2013-2014 Australia’s National Workplace Relations 
Tribunal’, (2014). 
25 Fair Work Act 2009 (Cth) s 789FD (1)-(2). 
26 Fair Work Act 2009 (Cth) s789FF. 
27 Applicant v Respondent [2014] FWC 1052 (21 March 2014). 
28 Application for an order to stop bullying [2014] FWC 9184 (16 
December 2014). 
29 Breen Creighton and Andrew Stewart, Labour Law (The 
Federation Press, 4th ed, 2005).  
30 Damian Panlock, Committee Hansard, (speech delivered at 
Melbourne, 11 July, 2002) as cited in House of Representatives 
Standing Committee on Education and Employment, above n 6, 52. 
31 Senior Deputy President Hamberger, above n 2.     

3500 annual bullying applications32 and anticipated the 
high jurisdictional threshold and non-financial remedies 
would render numerous applicants ineligible or 
dissatisfied with the Commission.33  

During passage of the amendments, opposition 
from employer groups and legal practitioners argued the 
laws intrude managerial prerogative, as remarked by 
Peter Anderson, Chief Executive of the Australian 
Chamber of Commerce and Industry: ‘Low level bullying 
acts are very much human resource and personnel 
issues.’34 Public commentators sensationally forecast the 
anti-bullying model would unleash a ‘flood’ of 
complaints,35 which has not ensued.36 This hyperbole is 
seen in Britain, where escalating employment tribunal 
claim numbers have fueled sensational media and ‘junk’ 
statistics.37  
 The Commission reports consistent application 
volume per month.38 In 2014 701 applications were 
received: 154 were resolved during case management, 
317 withdrawn prior to determination and 56 finalised by 
decision. Just one decision in the first year generated anti-
bullying consent orders.39 From the statistics a general 
profile can be drawn; applications tend to initiate from 
Victoria or New South Wales by an employee working in 
a large business in the clerical, health and welfare or 
retail industry, alleging bullying against their manager. 
 The British employment tribunal has been 
described as ‘unhappy,’ with elevated claimant 
expectations and limited remedies.40 Thus, a ‘new way of 
thinking’ was needed for the Commission, concentrating 
on ‘preventive maintenance’ of employment 
relationships, not compensation ‘after the event’.41 As 
one application has resulted in orders, it may be argued 
threshold requirements are too high, employees are not 
utilising the tribunal, or bullying is not as endemic as 
reported. Alternately, it could be viewed an 
                                                 
32 ‘FWC prepares for 3500 bullying applications; Law Council 
warns of dismissal-style claims’, Workplace Express (online), 17 
June 2013 <www.workplaceexpress.com.au> 
33 The Fair Work Commission, Anti-Bullying Jurisdiction: 
Summary of the case management model, 20 November 2013 
<www.fwc.gov.au> 
34 Lucy Carter, ‘Business concerns over new bullying laws’, ABC 
News (online), 30 December 2013 <www.abc.net.au> 
35 Michael Bleby, ‘New anti-bullying laws to open ‘litany’ of 
complaints’, BRW (online), 15 November 2013. 
36 Carlo Caponecchia, ‘Changing workplace bullying laws will not 
open floodgates’, The Conversation (online), 8 January 2014 
www.theconversation.com.au; ‘FWC outlines key cases in anti-
bullying regime’, Workplace Express (online), 18 March 2015  
<www.workplaceexpress.com.au>  
37 Renton, above n 19. 
38 The Fair Work Commission, In focus: Setting up the Anti 
Bullying Jurisdiction, November 2013 <www.fwc.gov.au> (video 
recorded interview). 
39 The Fair Work Commission, Anti-Bullying Quarterly Report 
January to March 2014, May 2014; Anti-Bullying Quarterly 
Report April to June 2014, August 2014; Anti-Bullying Quarterly 
Report July to September 2014, November 2014; Anti-Bullying 
Quarterly Report October to December 2014, February 2015 
<www.fwc.gov.au> 
40 Renton, above n 19. 
41 The Fair Work Commission (2014), above n 24. 
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overwhelming success that most matters are settled via 
pre-hearing mediation and employers are acting 
proactively to avoid the public ‘name and shame’ stigma 
associated with bullying.  
 This research aims to understand why workplace 
anti-bullying laws were introduced, outline the scope of 
the legislation, analyse the operational effectiveness of 
the Commissions ‘Management Model’ and emergent 
case law and contrast the Australian approach with the 
British and Swedish frameworks. A qualitative design 
adopting a mixed positive and comparative legal analysis 
will utilise exploratory, explanatory and comparative 
methods. 
 Doctrinal research encompasses a ‘black letter’ 
approach, focusing exclusively on the law by analysing 
statute and determinations, which can be rigid, lacking 
social context.42 McConville and Chui argue 
interdisciplinary approaches to legal research address 
voids between law ‘in text-books’, law ‘in action’ and 
law ‘in operation’ throughout society. 43 This research 
will analyse primary law sources (the Fair Work 
legislation and its case law) alongside secondary law 
sources (academic and practitioner research, government 
debates and reports and regulatory communications). 
Thorough legal literature reviews present a ‘systematic, 
explicit, and reproducible method for identifying, 
evaluating, and synthesizing the existing body of 
completed and recorded work produced by researchers, 
scholars, and practitioners’.44 Analysing various social 
documents triangulates primary law with secondary law 
which yields different data.45 
 This essay will document the motivating factors 
for commencing the Fair Work anti-bulling laws by: 
describing the nature, prevalence and impacts of 
workplace bullying; mapping existing legal recourse for 
bullying; discussing the Brodie Panlock case;46 
referencing the 2012 Senate inquiry;47 and parliamentary 
intention for the legislation. Emergent case law from the 
bullying jurisdiction leads the following exploratory 
research question:48 

1. What are the parameters of the anti-bullying 
statute and its interpretation by the Fair Work 
Commission?  

Bullying related case law from commencement to June 
2015 will be discussed, alongside the ‘management 

                                                 
42 Mike McConville and Wong Hong Chui (eds), Research 
Methods for Law  (Edinburgh University Press, 2007). 
43 Ibid. 
44 Arlene Fink, Conducting Research Literature Reviews: From the 
Internet to Paper (Sage Publications, 2010) 3. 
45 Paul Tharenou, et al, Management Research Methods 
(Cambridge University Press, 2007); Bradon Ellem, Analysing 
Documents in D. Kelly (ed), Researching Industrial Relations (The 
Federation Press, 1999). 
46 ‘Brodie Panlock’ (2010) unreported, Melbourne Magistrates 
Court, February 5, 2010. 
47 House of Representatives Standing Committee on Education and 
Employment, above n 6. 
48 Margaret Gardner, ‘Hopeful But Modest’: Research Design for 
Industrial Relations in D. Kelly (ed), Researching Industrial 
Relations (The Federation Press, 1999). 

model’ for complaint handling. Reviewing legislation ‘in 
action’ will incorporate regulatory commentary and 
reporting, highlighting challenges experienced, 
generating the second research question: 

1. Is the Fair Work Commission’s anti-bullying 
case management process meeting the objectives 
of the anti-bullying jurisdiction? 

This question tests effectiveness and will explore the 
unique approach adopted and why there are fewer claims 
than expected. Information reviewed will include 
quarterly reporting to ascertain claim volumes and which 
cases proceed to determination. A useful tool measuring 
legal effectiveness is to benchmark international models 
to compare legal rules, concepts, categories or institutions 
in one legal system with another.49 An online boolean 
search of international anti bullying workplace laws 
identifies various European models. A brief comparative 
analysis of British and Swedish approaches will identify 
key elements, for consideration of the effectiveness of 
Australian laws.  

The next chapter explores the bullying 
phenomena to understand how offensive conduct impacts 
organisations and employees, detailing myriad legal 
avenues available that may provide relief for bullying. 
Chapter three will analyse the laws in action through 
legislative interpretation for research question one and 
chapter four will review the laws effectiveness in 
operation through the management model, incorporating 
discussion of international approaches for research 
question two. Chapter five will discuss key findings and 
chapter six will summarise the paper, highlighting 
research limitations and identifying further areas for 
research.  
 
Background and Literature Review  
Defining Bullying 

In the 1980’s Swedish psychologist Heinz 
Leymann defined workplace bullying as ‘mobbing;’ 
systematic, lengthy hostility which includes unethical 
communication, harassment, ‘ganging up’, and 
psychologically terrorising individuals to marginalise and 
socially isolate them.50 Leymann described a stigmatising 
process that encroaches civil rights, possibly resulting in 
the individual leaving the labour market due to 
psychological damage.51  
 Workplace bullying is not simply feeling upset 
or undervalued at work;52 it involves repeated events over 
time, rendering individuals powerless.53 The International 
                                                 
49 Geoffrey Samuel, An Introduction to Comparative Law Theory 
and Method (Hart Publishing, 2014); Richard Mitchell et al, ‘The 
Evolution of Labour Law in Australia: Measuring the Change’ 
(2010) 23 Australian Journal of Labour Law 2. 
50 Heinz Leymann, ‘The Content and Development of Mobbing at 
Work’ (1996) 5 European Journal of Work and Organizational 
Psychology, 2, 165-184. 
51 Ibid. 
52 Worksafe Victoria, Guidance Note: Workplace Bullying 
Prevention and Response, October 2012 < 
www.worksafe.vic.gov.au> 
53 Northern Territory Working Womens Centre, Committee 
Hansard, (speech delivered at Darwin, 17 July 2012) as cited in 
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Labour Organisation (ILO) describes the phenomena as 
vindictive, malicious or humiliating attempts to 
undermine people, which is unpredictable, irrational and 
unfair.54 International nomenclature references bullying 
differently: Sweden, Denmark, Italy, Norway and 
Germany refer to ‘mobbing,’ ‘psycho-terror’ and 
‘victimisation’. France, Spain and Belgium adopt ‘moral 
harassment;’ Canada refers to ‘psychological harassment’ 
and Britain, America and Australia maintain ‘workplace 
bullying’.55 Workplace harassment is unwanted conduct 
causing humiliation, intimidation or offence, and can 
constitute one incident, whereas bullying is ongoing. 
Repeated harassment is likely classed as bullying.56 
 Bullying can incorporate subtle actions that 
exclude, isolate or marginalise, through to extreme 
physical violence, which injures or kills.57 Conduct can 
be ‘person-related’ (gossip and humiliation), ‘work-
related’ (unreasonable performance pressures and 
impossible deadlines) and violence and intimidation 
(including threats).58 The Fair Work Act provisions aim 
to capture conduct not covered by existing health and 
safety, or criminal protections. 

Bullying is about relationships, abuse of power 
and control.59 Research suggests males and managers are 
more exposed to bullying behaviour60 and male 
dominated workplaces like manufacturing have increased 
risks bullying.61 Power imbalances transcend traditional 
structures, as actions can be downward (manager to 
employee), upward (employee to manager), or horizontal 
(amongst employees).62 There is a perceptual nature to 
bullying, as the victim often defines behaviours.63 Global 
access to communication devices provides a digital forum 
for workplace bullying and many cases report cyber-
bullying via email64 or social media platforms.  

                                                                                   
House of Representatives Standing Committee on Education and 
Employment, above n 6, 4. 
54 The International Labour Organisation, Violence at work: A 
major workplace problem, 1 Jan 2009 <www.ilo.org>  
55 Proskauer (international legal firm) ‘Bullying, Harassment and 
Stress in the Workplace: A European Perspective’ (2013) 
<http://www.internationallaborlaw.com/files/2013/01/Bullying-
Harassment-and-Stress-in-the-workplace-A-European-
Perspective.pdf> 
56 Creighton and Stewart, above n 29. 
57 House of Representatives Standing Committee on Education and 
Employment, above n 6; Taylor, above n 11. 
58 Peter Butterworth, et al, ‘The relationship between work 
characteristics, wellbeing, depression and workplace bullying: 
Technical findings from a survey of 32–36 year old workers in 
Canberra and Queanbeyan’ (2013) Safe Work Australia. 
59 Carmel Privitera and Mary Ann Campbell, ‘Cyberbullying: the 
new face of workplace bullying?’ (2009) 12 Cyberpsychology and 
Behavior 4. 395-400; Caponecchia and Wyatt, above n 3.  
60 Helge Hoel, et al ‘The experience of bullying in Great Britain: 
The impact of organizational status’ (2001) 10 European Journal 
of Work and Organizational Psychology, 443-465. 
61 Privitera and Campbell, above n 59. 
62 Caponecchia and Wyatt, above n 3.  
63 Oxenbridge and Evesson, above n 23. 
64 Robyn Kieseker and Teresa Marchant ‘Workplace Bullying in 
Australia: A review of current conceptualisations and existing 
research’ (1999) 2 Australian Journal of Management 
Organisational Behaviour 5, 61-75. 

 
Prevalence of Bullying  

Scandinavian research shows the prevalence of 
workplace bullying at between 3.5 to 16 per cent of all 
workers.65 Australian studies yield strikingly varying data 
resulting from differing definitions and population 
samples, but trends indicate bullying is endemic. Up to 
ten per cent of Australian workers may experience 
occupational violence each year.66 In 2012 ‘Australian 
Workplace Barometer’ tabled that 6.8 per cent of 
employees reported bullying at work in the previous 6 
months and 3.5 per cent experienced bullying for longer 
than 6 months.67 Research from 2013 reported 5 per cent 
of respondents were experiencing bullying, 16 per cent 
had experienced bullying in the current workplace and 24 
per cent were bullied in previous employment. 68  
 
Costs of Bullying 

The Productivity Commission estimates 
workplace bullying as an annual $6 to $36 billion 
economic impact,69 not reflecting costs of health services 
or government benefits for workers no longer working.70 
Academics have observed organisational reticence to 
proactively manage psychological hazards, as employers 
fear a ‘flood’ of complaints and ‘litigation, finger 
pointing and threatened careers.’71 Caponecchia and 
Wyatt label this ‘baseless’ and ‘irresponsible’.72 The 
Productivity Commission posit an average bullying case 
costs employers between $17,000 to 24,000,73 including 
legal defence, settling disputes, countering negative 
publicity and internal investigation costs.74 Undiagnosed 
impacts incorporate low morale, commitment and job 
dissatisfaction with heightened absenteeism, attrition and 
reduced efficiency, productivity and profitability.75 These 

                                                 
65 Stale Einarsen and Anders Skogstad ‘Bullying at work: 
Epidemiological findings in public and private organisations’ 
(1996) 5 European Journal of Work and Organizational 
Psychology. P185-201; Stale Einarsen and Anders Skogstad 
‘Bullying at work: A review of the Scandinavian approach’ (2000) 
5 Aggression and Violent Behaviour, 379-401. 
66 Claire Mayhew and Paul McCarthy ‘Occupational Violence: a 
Pilot Study of Workers in Juvenile Detention Centres’ (2004) 20 
Journal of Occupational Health and Safety: Australia and New 
Zealand 6, 511-521. 
67 Maureen Dollard, et al, ‘The Australian Workplace Barometer: 
Report on psychosocial safety climate and worker health in 
Australia’, (2012) Centre for Applied Psychological Research: 
University of South Australia.  
68 Butterworth, above n 58. 
69 Productivity Commission, above n 15. 
70 House of Representatives Standing Committee on Education and 
Employment, above n 6. 
71 Caponecchia and Wyatt, above n 3.  
72 Ibid. 
73 Productivity Commission, above n 15. 
74 Australian Industry Group submission, as cited in House of 
Representatives Standing Committee on Education and 
Employment, above n 6. 
75 Leymann, above n 50; Helene Richards and Sheila Freeman, 
Bullying in the Workplace: An occupational hazard (Harper 
Collins, 2002); Kieseker and Marchant, above n 64. 
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consequences are also indicators of bullying in the 
workplace.76 
 For victims, bullying is part of a cycle of 
vulnerability77 disrupting emotional stability with severe, 
long lasting effects.78 Bullying impacts mental health via 
depression, anxiety and stress,79 can double suicidal 
ideation80 and may permanently exit employees from the 
labour market.81 Psychological injuries can be viewed as 
‘soft’ issues of the individual, who may be stigmatised.82 
Physical health effects may include heart disease and 
abuse of tobacco, alcohol, or other drugs.83  
 Unpaid absence to treat physical and 
psychological matters can lead to financial stress, which 
compounds if legal avenues are pursued.84 Future career 
advancements may be adversely affected through the 
stigma of long-term or recurring sick leave.85 Human 
costs extend to social and family relationships,86 as told 
by the father of Brodie Panlock: ‘[the suicide] affected 
the whole family… not just us but our other children, 
their grandparents, cousins and so on…’ 87 
 Workers compensation statistics are the only 
national vehicle for ‘psychosocial work stressors’ data, 
which demonstrate bullying and harassment (B&H) 
claims are more costly, take longer to resolve than other 
claims and are rising.88 From 2007 to 2008, the average 
cost of B&H compensation was $41,700 with 25 weeks 
averaged work time lost; greater than the average claim 
of $13,300 and 7 weeks lost working time.89 Three times 
more females than males claim for B&H and twice more 
females claim occupational violence.90  
 
Bullying and the law 

Australia is a signatory to myriad international 
conventions that enshrine human rights principles of 
respect, equality, dignity of work, freedom from violence 
and rights to safe and healthy working conditions,91 
                                                 
76 Oxenbridge and Evesson, above n 23. 
77 Butterworth, above n 58. 
78 Namie and Namie, above n 14. 
79 ‘Headspace’ (a national youth mental health foundation) 
submission 56, as cited in House of Representatives Standing 
Committee on Education and Employment, above n 6, 5. 
80 Butterworth, above n 58. 
81 Leymann, above n 50. 
82 Caponecchia and Wyatt, above n 3.  
83 Headspace, above n 79. 
84 House of Representatives Standing Committee on Education and 
Employment, above n 6. 
85 Richards and Freeman above n 75. 
86 Kieseker and Marchant, above n 64. 
87 Damian Panlock, Committee Hansard, (speech delivered at 
Melbourne, 11 July, 2002) as cited in House of Representatives 
Standing Committee on Education and Employment, above n 6, 52. 
88 Safe Work Australia, Psychosocial Health and Safety and 
Bullying in Australian Workplaces: Indicators from accepted 
workers’ compensation claims: Annual statement, 1st edition, 2014 
<www.safeworkaustralia.gov.au> 
89 Ibid. 
90 Ibid. 
91 The ILO Constitution Declaration concerning the Aims and 
Purposes of the International Labour Organisation, opened for 
signature 10 May 1944, CN 1944 177, Hudson No. 633 (entered 
into force 10 May 1944) (‘ILO Constitution’); Convention on 

although none directly reference workplace bullying. 
Unreasonable workplace conduct may generate action in 
the legal areas of health and safety; workers 
compensation; criminal law; anti discrimination; the Fair 
Work Act;92 and the common law of negligence and 
contract. Each will be discussed. 
 
The Common Law Duty of Care 
 Common law employer obligations require a safe 
system of work relating to physical safety93 and an 
environment free from bullying and harassment.94 
Damages for ‘pain and suffering’ caused by bullying can 
be substantial.95 The employer must have knowledge of 
the offending conduct, fail to take reasonable 
preventative measures and psychiatric injury must be 
foreseeable.96 Management awareness is deemed as the 
‘mind and will of the company.’97 A New South Wales 
(NSW) employer failed their duty for not managing a 
team’s insubordination.98 It is not sufficient discharge for 
an employer to have bullying policies.99 Not conducting a 
‘reasonable and fair’ investigation into alleged 
misconduct100 has shaped thresholds for unreasonable 
management behaviours. In Victoria if the risk of injury 
was foreseeable, the employer can be sued if the worker 
suffered serious injury, of 30 per cent or more 
impairment.101 
 In Swan v Legibook102 an employee who 
repeatedly reported ongoing bullying to a management 
board for five years was given false promises that 
employment contracts, defined position descriptions, 
anti-bullying policies, investigations and disciplinary 
action would occur; damages included $292,554 for loss 
of earnings and $300,000 for pain and suffering. 
Christos103 further highlighted consequences of when an 
employer fails to act, stating not progressing a complaint 

                                                                                   
Occupational Health and Safety; Charter of the United Nations, 
opened for signature 24 October 1945, 1 UNTS XVI (entered into 
force 24 October 1945); International Covenant on Economic, 
Social and Cultural Rights, opened for signature 16 December 
1966, 993 UNTS 3 (entered into force 3 January 1976). 
92 Fair Work Act 2009 (Cth).  
93 English v Rogers [2005] NSWCA 327. 
94 Nationwide News Pty Ltd v Naidu [2007] NSWCA 377 at 339. 
95$80,000 was awarded in Goldman Sachs JB Were Services Pty 
Ltd v Nikolich [2006] FCA 784 and $300,000 awarded in Swan v 
Monash Law Book Co-Operative (trading as Legibook) [2013] 
VSC 326. 
96 Nationwide News Pty Ltd v Naidu [2007] NSWCA 377 at 20 
97 Ibid. 
98 NSW v Mannall [2005] NSWCA 367.  
99 Nationwide News Pty Ltd v Naidu [2007] NSWCA 377. 
100 Russian v Woolworths SA Pty Ltd (1995) 64 IR 169. 
101 An injury is serious if the permanent impairment is more than 
30 per cent per the American Medical Association Guides (4th ed), 
‘Table of Maims’. Note that per s 98 C, only primary and not 
secondary psychiatric injuries are included.  
102 Swan v Monash Law Book Co-Operative (trading as Legibook) 
[2013] VSC 326 (26 June 2013) 
103 Christos v Curtin University of Technology [No 2] [2015] 
WASC 72 (27 February 2015). 
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whilst a worker was on sick leave was poor judgment, 
however making general inquiries was not bullying.104 
 
Occupational Health and Safety 
 Historically, regulation of workplace bullying 
fell within Victoria’s Occupational Health and Safety Act 
(‘the OHS Act’)105 which places a duty of care on the 
employer to ‘so far as is reasonably practicable, provide 
and maintain… a working environment that is safe and 
without risks to health.’106 This incorporates safe systems 
of work, ‘adequate systems for the welfare of employees’ 
and ‘information, instruction, training or supervision’ to 
management and employees.107 The work environment 
incorporates workplaces, what is done and how and stress 
factors.108 Determining reasonableness incorporates 
consideration of the hazard or risk eventuating, the 
degree of harm if it occurred, what the employer knew or 
should have known about the hazard or risk, availability 
of methods to eliminate or reduce the hazard and cost of 
such actions.109 Maximum Penalties are currently $265, 
698 for a natural person and $1,328,490 for a body 
corporate; loss and suffering is not compensable.110 
 WorkSafe Victoria assists employers to train 
staff, promote anti-bullying strategies and it enforces the 
OHS Act through inspections, investigations and 
prosecutions.111 A bullying victim may approach 
WorkSafe if their employer has failed their duty, as a 
‘risk to health’ includes psychological injuries, however 
individuals cannot commence legal proceedings.112  
 The Act imposes criminal punishments enforced 
by WSV, not the police, including a ‘duty not to 
recklessly endanger persons at workplaces,’ carrying 
penalties up to $265, 698 and or five years incarceration 
for a natural person and penalties up to $1,328,490 for a 
body corporate.113 Under these provisions a $750,000 
fine was issued in ORD Drilling,114however prosecutions 
are challenging for bullying cases, described by the 
Government of South Australia:  
 

It is often exceptionally difficult to prove ‘beyond 
reasonable doubt’ that bullying occurred, as even 
overt behaviour [is] rarely witnessed individually or 
electronically… bullying is so difficult to 
prosecute.’115 

                                                 
104 ‘Employers handling of bullying complaint: “reasonable”: 
Court’, Workplace Express (online), 11 March 2015 
<www.workplaceexpress.com.au> 
105 Occupational Health and Safety Act 2004 (Vic). 
106 Occupational Health and Safety Act 2004 (Vic) s 21(1). 
107 Occupational Health and Safety Act 2004 (Vic) s21(2) (a)-(e). 
108 Creighton and Stewart, above n 29. 
109 Occupational Health and Safety Act 2004 (Vic) s20(2)(a)-(e). 
110 Occupational Health and Safety Act 2004 (Vic) s21. 
111 Productivity Commission, above n 15; also see < 
www.worksafe.vic.gov.au> 
112 per < www.worksafe.vic.gov.au> 
113 Occupational Health and Safety Act 2004 (Vic) s32. 
114 Worksafe v Orbit Drilling (2010) (unreported) County Court, 10 
April 2010. 
115 Government of South Australia, Submission 256, cited in House 
of Representatives Standing Committee on Education and 
Employment, above n 6, 10-11. 

 
Limitations of this model include lack of transparency as 
complainants may not know regulatory action undertaken 
and high evidentiary burdens yield low conviction 
rates.116 

Case law evinces two trends: Worksafe must 
prove the employer failed their duty and did not act in a 
‘reasonably practicable’ way.117 An employee sued a 
decade later for costs, damages, lost wages and earning 
capacity for four years of torture as an apprentice. 118 A 
radio announcer was fined $10,000 for verbal abuse, 
intimidation and not taking ‘care’ of others, whilst the 
company was fined $50,000.119 A labour hire employee 
was awarded damages for long-term bullying including: 
physical and sexual assault, violent threats, racist 
vilification, working unreasonable hours, described as 
’brutal, demeaning and unrelenting’.120 Less aggressive 
unreasonable behaviour has included offensive innuendo, 
rumour, social exclusion and less favourable treatment. 
121 Single-incidence violence would fail the bullying 
jurisdiction. In Coleman,122 an 'initiation’ ceremony 
involved wrapping an apprentice in cling wrap, 
threatening violence and force-feeding sawdust: claims of 
‘harmless pranks or workplace high-jinks’ was rejected. 
 Brodie Panlock was a 19 year old café waitress 
employed from 2005 to 2006 who was verbally, 
physically and emotionally abused, spat on, restrained 
whilst fish oil was poured on her and encouraged to 
ingest rat poison after an unsuccessful suicide attempt. 
Brodie’s mother illustrated the overwhelming situation as 
‘not just one person; it was four men: the owner and three 
individuals...’123 Coroner White remarked Brodie 
experienced ‘extremely aggressive and intimidating’ 
bullying where co-workers were ‘relentless in their 
efforts to demean her’ and Magistrate Lauritsen described 
the conduct as ‘poisonous,’ ‘persistent’ and ‘vicious,’ 
carrying a high risk of serious injury.124  Four 
respondents were fined $115,000 in total and the 
company $210,000.125  

                                                 
116 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
117 Peter Rozen, A Safe and Healthy Workplace in Mordy 
Bromberg and Mark Irving (eds), Australian Charter of 
Employment Rights (Hardie Grant Books, 2007).  
118 Blenner-Hassett v Murray Goulburn Co-Operative Co. Ltd 
[1999] VCC 6. 
119 WorkSafe Victoria vs Ballarat Radio Pty Ltd and R. Mowatt. 
120 Nationwide News Pty Ltd v Naidu; ISS Security Pty Ltd v Naidu 
(2007) 71 NSWLR 471; [2007] NSWCA 377. 
121 Willett v State of Victoria [2013] VSCA 76. 
122 WorkCover Authority (NSW) (Inspector Maddaford) v Coleman 
(2004) 138 IR 21. 
123 Mrs Rae Panlock, Committee Hansard, (speech delivered at 
Melbourne, 11 July, 2002) as cited in House of Representatives 
Standing Committee on Education and Employment, above n 6, 4. 
124 ‘Brodie Panlock’ (2010) unreported, Melbourne Magistrates 
Court, February 5, 2010; Steve Butcher, ‘Workers fined $115,000 
over bullying of café waitress’, The Sydney Morning Herald 
(online) < www.smh.com.au> 
125 Productivity Commission, above n 15; Steve Butcher, ‘Workers 
fined $115,000 over bullying of café waitress’, The Sydney 
Morning Herald (online), February 8 2010  < www.smh.com.au> 
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 The Victorian Government announced a renewed 
focus by Worksafe inspectors on bullying.126 Despite 
claims Australia ‘led the world’ in criminalising 
bullying,127 French128 and Spanish129 criminal codes for 
‘moral harassment’ predate Brodies’ Law.130 To date, 
Victoria has not adopted harmonised, model OHS laws 
offering harsher penalties for breach of duty.131 
 
Workers Compensation  

OHS laws aim to protect employees from harm 
or injury sustained at work, complemented by ‘no fault’ 
workers compensation schemes.132Approximately 88 per 
cent of all workers are eligible, excluding the self-
employed.133 Individuals can lodge a ‘Workers Injury 
Claim’ (formerly ‘WorkCover Claim’) to the Workers 
Compensation Commission and prove, on balance, that 
the harm or injury was ‘in the course of employment’.134  

Injuries from bullying are predominantly 
psychological including stress, depression and anxiety,135 
posing challenges for individuals when producing 
evidence that injuries are work related. Advocates assert 
bullying claims are difficult to prove and often rejected 
by insurers, leading to abandonment, or alternate redress 
through the courts, involving ‘prohibitive costs’.136 
Claimants typically assert the nature and conditions of 
employment facilitated bullying, determined objectively; 
would a reasonable person consider the behaviour as 
bullying? 137 In Ferguson,138 work based performance 
management significantly contributed to the applicants’ 
mental condition, however the claim failed, as the actions 
were reasonable. In Yu,139poor record keeping and 
performance management processes denied procedural 
fairness. A workers perception that psychological injury 
was caused by bullying satisfies requirements, even if the 
perception is not reasonable.140  Successful claims may 
include compensation for a percentage of wages lost and 
                                                 
126 Productivity Commission, above n 15, 301. 
127 Oxenbridge and Evesson, above n 23; The Fair Work 
Commission (2014), above n 24;.The Fair Work Commission 
(2013), above n 33. 
128 The French Penal and Labor Code and French Criminal Code, 
Art 222-33-2, enacted a suite of ‘Social Modernization’ laws in 
2002, which introduced civil and criminal penalties for moral 
harassment. 
129 The Spanish Penal Code codified moral harassment as a 
criminal violation in 2010 
130 Crimes Amendment (Bullying) Act 2011 (Vic). 
131 Work Health and Safety Act 2011 (Cth). 
132 Workers Compensation Act 1958 (Vic); Accident Compensation 
Act 1958 (Vic). 
133 Safe Work Australia (2014), above n 88. 
134 Workers Compensation Act 1958 (Vic) s8 (1). 
135 Job Watch, ‘Workplace Bullying in Victoria Infosheet’, (2014) 
<http://www.jobwatch.org.au/images/stories/workplace_bullying_2
014_final.pdf> 
136 Ibid. 
137 David Saul, ‘Summary of Workplace Law’s Breakfast Seminar’ 
(speech delivered at Hilton Hotel, Sydney, 3 October 2013) 
<www.workplacelaw.com.au> 
138 Ferguson v Commonwealth Bank of Australia (CBA) [2012] 
AATA 718. 
139 Yu and Comcare (2010) 121 ALD 583; [2010] AATA 960. 
140 Saul, above n 137. 

medical expenses.141 There can be disconnection between 
existence of a bullying injury and liability, as a successful 
Injury Claim does not determine fault.  
 
Criminal Law 

Extreme bullying may involve conduct via the 
Crimes Act,142 such as threats to harm,143 physical 
assault,144 blackmail145 and manslaughter.146 The 
systemic issues from the Panlock case exposed 
shortcomings in employee protections and limited 
sanctions and were the catalyst for sweeping 
parliamentary amendments to the Victorian Crimes 
Act,147 ‘stalking’ legislation148 and personal safety 
intervention orders.149 ‘Stalking’ was amended to include 
making threats, using abusive or offensive words or 
performing or directing abusive or offensive acts which 
would cause physical or mental harm, including self-
harm, or arouse fear for the victim’s safety. Mental harm 
now includes psychological harm and suicidal thoughts 
and penalties can attract a ten-year custodial sentence.150 
Other states have declined to criminalise extreme 
bullying behaviour.  

 
 
Anti Discrimination Laws 
 Federal laws may offer workplace protections 
from bullying and harassment if discriminatory behaviour 
springs from attributes like age, ethnicity, gender and 
disability.151 An individual right to sue exists if the 
employee satisfies a protected category and suffers harm 
under these laws; such as bullying by repeated racial or 
gender taunts. Discrimination litigation has heightened 
over time, as complainants, particularly women, are less 
tolerant of ‘hostile work environments’ and seek legal 
redress to protect their rights.152  
 The law varies significantly between state and 
federal jurisdictions and once lodged, a complaint can’t 
change jurisdiction.153 These statutes contain complaint-
based systems, whereby employee initiated complaints 
are intended to yield relief or remedial action and can 
include compensation, an apology, or re-instatement for 

                                                 
141JobWatch, above n 135. 
142 Crimes Act 1958 (Vic). 
143 Crimes Act 1958 (Vic) s20 ‘Threats to kill’; s 21’Threats to 
inflict serious injury’. 
144 Crimes Act 1958 (Vic)s15 ‘Causing serious injury’. 
145 Crimes Act 1958 (Vic) s 87. 
146 Crimes Act 1958 (Vic) s 3A ‘Unintentional killing’; s4a ‘A 
manslaughter single punch or strike’ 
147 Crimes Amendment (Bullying) Act 2011 (Vic). 
148 Stalking Intervention Orders Act 2008 (Vic). 
149 Personal Safety Intervention Orders Act 2010 (Vic). 
150 Crimes Act 1958 (Vic) s21. 
151 Racial Discrimination Act 1975 (Cth); Sex Discrimination Act 
1984 (Cth); Human Rights and Equal Opportunity Commission Act 
1986 (Cth); Disability Discrimination Act 1992 (Cth); and the Age 
Discrimination Act 2004 (Cth). 
152 Creighton and Stewart, above n 29; Hill v Water Resources 
Commission [1985] EOC 92-127; Horne v Press Clough Joint 
Venture [1994] EOC 92-591.  
153 JobWatch, above n 135. 
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dismissed workers. 154  
 
Industrial Legislation 
 The Fair Work Act155 (‘FWA) introduced a 
national workplace relations system encompassing most 
Australian workplaces and workers.156 The Act aims to 
enable fairness at work, recognise workplace rights 
against unfair treatment and provide accessible 
procedures to resolve disputes via complaint 
mechanisms.157 Individuals can directly claim for 
breaches via unfair dismissal,158 general protections,159 
discrimination and adverse action.160 Courts have 
allowed evidence of less overt bullying for unfair 
dismissal, breaches of employment contracts and 
psychological injury.161 

The Act prohibits adverse action against a 
worker if they have or haven’t exercised a workplace 
right,162 including altering a position, victimisation or 
discrimination following a complaint to an employer or 
regulator. A worker is unfairly dismissed if the 
termination was ‘harsh, unjust or unreasonable’ and not a 
genuine redundancy.163 Remedial orders include 
reinstatement or capped compensation.164 Successful 
claims involving bullying include: victimisation via 
humiliating, isolating and hurtful management 
conduct;165 ‘grossly offensive and completely 
unacceptable’ language;166 and unreasonable, humiliating 
demands.167 Wrongful employee bullying has included: 
insolence towards a manager;168 racially abusing a 
subordinate;169 and assault.170 Claims of ‘excessive and 
unfair’ scrutiny were rejected for an employee who 
missed shifts and abused benefits.171 A consultant was 
wrongfully terminated for systemic bullying, as the 
employer breached contract and statutory notice 
provisions.172 
 

                                                 
154 Andrades, above n 16. 
155 Fair Work Act 2009 (Cth).  
156 Victoria referred its industrial powers to the Commonwealth in 
1996. 
157 Fair Work Act 2009 (Cth) s3(e). 
158 Fair Work Act 2009 (Cth) Part 3-2. 
159 Fair Work Act 2009 (Cth) Part 3-1, Division 3 ‘Workplace 
Rights’. 
160 Fair Work Act 2009 (Cth) s340. 
161 Productivity Commission, above n 15. 
162 Fair Work Act 2009 (Cth) s340. 
163 Fair Work Act 2009 (Cth) s385. 
164 Fair Work Act 2009 (Cth) s390. 
165 Swaran Lata Kumar v Macquarie Partnership Lawyers [2005] 
NSWIR Comm 202 (14 July 2005). 
166 Neal and Shaw McDonald Pty Ltd and another [2003] NSWIR 
Comm 298 (22 September 2003). 
167 Schneider v Vehicle Assembly Australia Pty Limited [2005] 
NSWIR Comm 1109 (7 July 2005).  
168 Farley v Lums (1917) 19 WALR 17. 
169 Bahonko v Sterjov (2007) 167 IR 43. 
170 Quinn v Australian Stevedoring Industrial Authority (1960) 94 
CAR 800; Adam Rouse v Pilbara Mining Alliance Pty Ltd T/A 
Fortescue Metals Group [2015] FWC 2814 (24 April 2015). 
171 Dickson v Calstores Pty Ltd [2011] FWA 6858 (31 Oct 2011). 
172 Larne-Jones v Human Synergistics Australia Limited and Ors 
[20125] FCCA 968 (17 April 2015). 

Contract law  
The employment relationship is often established 

via an employment contract173 and workplace-bullying 
targets may sue their employer for breach of contract, 
however litigation can be arduous and costly.174 Terms 
have been interpreted as providing a safe working 
environment free from bullying.175 Courts have 
incorporated workplace policies176 and employment 
codes177 relating to bullying, bestowing rights and 
obligations on both parties. Employers once had a 
general, implied duty to not destroy mutual trust and 
confidence,178 recently overturned by the High Court.179 
This year, the Federal Court denied a manager acted in 
bad faith during a severe expletive laden rant, instead 
labelling it a ‘paradigm case of straight talking’.180 
Determinations of unreasonable management conduct 
include not responding to bullying complaints;181 
responding by investigating the complainant, not the 
complaint;182 and initiating performance management via 
a letter on the first day from long service leave, not 
following monitoring guidelines nor providing 
feedback.183 

Constructive dismissal is a breach of contract 
whereby the employer repudiates the contract by making 
a job intolerable, forcing an employee to resign.184 Courts 
have ordered remedies for employees being unlawfully 
‘squeezed out’ of their job,185 however these claims are 
very difficult to prove.186 

Existing legal employee protections for 
workplace bullying may fall to: the common law of 
negligence and the employment contract, or statutory 
frameworks incorporating OHS, workers compensation, 
criminal and anti-discrimination law and Fair Work187 
provisions. The Parliamentary inquiry into workplace 
bullying produced a plethora of recommendations to 
eliminate and prevent bullying, aimed at supporting 

                                                 
173 Carolyn Sappideen et al. Macken’s Law of Employment 
(Thomson Reuters, 6th ed, 2010). 
174 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
175 R v Equal Opportunity Board; Ex parte Burns [1985] VE 317; 
Bonella v Woollongong City Council [2002] NSWADTAP 26; 
(2002) EOC 93-244. 
176 Romero v Farstad Shipping (Indian Pacific) Pty Ltd [2014] 
FCAFC 177 (22 December 2014). 
177 Goldman Sachs JB Were Services Pty Ltd v Nikolich [2007] 
FCAFC 120. 
178 Malik v Bank of Credit & Commerce International SA (In liq) 
[1998] AC 20. 
179 Commonwealth Bank of Australia v Barker [2014] HCA 32. 
180 Regulski v State of Victoria [2015] FCA 206 (13 March 2015). 
181 Goldman Sachs JB Were Services Pty Ltd v Nikolich [2007] 
FCAFC 120. 
182 Romero v Farstad Shipping (Indian Pacific) Pty Ltd [2014] 
FCAFC 177 (22 December 2014). 
183 Krygsman-Yeates v State of Victoria [2011] VMC 57. 
184 Sappideen, above n 173. 
185 Western Excavating  (ECC) Ltd v Sharp [1978] 1 QB 761. 
186 JobWatch, above n 135. 
187 Shorten, above n 1; The Fair Work Commission (2014), above n 
24, 73. 
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employees and employers respond more effectively to 
bullying allegations.188  

The Panlock case, penalty limitations of 
Victorian OHS laws and the findings from the inquiry 
were the catalyst for the anti-bullying laws,189 which 
received bipartisan political support.190 During 
parliamentary debate, Minister Bill Shorten observed 
that: ‘Bullying is a real menace in our workplaces that 
costs the economy as it damages productivity.’191 The 
next chapter will analyse the interpretation of the Fair 
Work bullying provisions to date, focusing on the law in 
operation. 
 
Researching the statute  
What are the parameters of the anti-bullying statute 
and its interpretation by the Fair Work Commission?  

The first research question will present the key 
provisions of the bullying laws, unpacking each element 
with discussion of applicable case law to understand how 
the law is being applied. The Fair Work Amendment Act 
2013192 inserted Part 6-4B titled ‘Stopping workers being 
bullied at work’193 into the FWA. Commissioner 
Hampton, the FWC anti-bullying Panel Head (‘Panel 
Head’) explained:  

 
‘The statutory purpose… quickly and directly 
deal[s] with bullying behaviour prior to it 
escalating and leading to consequences for both the 
individual who’s the subject of it, the organisation 
where it occurs, and the person who is alleged to 
have conducted the bullying behaviour’.194 
 

A worker who reasonably believes they are being bullied 
at work may apply to the Commission for a preventative, 
anti-bullying order.195 The legislation states:  
 

‘A worker is bullied at work if: while the worker is 
at work in a constitutionally‑covered business: an 
individual; or a group… repeatedly behaves 
unreasonably towards the worker, or a group… 
[which] creates a risk to health and safety. [This] 
does not apply to reasonable management action 
carried out in a reasonable manner.196 
 

The applicant must lead the assertion of bullying and the 
respondent may engage witnesses to refute exaggerated 
or false allegations.197 If the Commission is satisfied a 
worker has been bullied at work with a future risk of 
bullying, a Commissioner can make any order deemed 

                                                 
188 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
189 Fair Work Amendment Act 2013 (Cth). 
190 Shorten, above n 1. 
191 Ibid. 
192 Fair Work Amendment Act 2013 (Cth). 
193 Fair Work Act 2009 (Cth) s789FA – s789FL. 
194 The Fair Work Commission (2014), above n 24, 73.  
195 Fair Work Act 2009 (Cth) s789FC(1). 
196 Fair Work Act 2009 (Cth) s 789FD (1)-(2). 
197 Roderic Crow, ‘Summary of Workplace Law’s Breakfast 
Seminar’ (speech delivered at Hilton Hotel, Sydney, 3 October 
2013) <www.workplacelaw.com.au> 

appropriate, excluding compensation.198 This section 
examines how these provisions have been interpreted 
through case law. 
 
Defining a ‘worker’ 

A ‘worker’ is defined per the Work Health and 
Safety Act 2011199 ’as perform[ing] work in any capacity, 
including as an employee, a contractor, a subcontractor, 
an outworker, an apprentice, a trainee, a student gaining 
work experience or a volunteer’.200 This includes labour 
hire employees201 and a person of a prescribed class.202 A 
‘worker’ is broader than ‘employee’ as it includes ‘all 
performing work’ such as contractors203 and disregards 
payment, so incorporates students and volunteers.204 This 
aligns with Victorian law205 and was tested in 
Balthazar,206 which determined a carer who received 
government payments was not working but performing 
parental responsibilities, therefore the relationship was 
not an employee, contractor or volunteer.  In AVI,207 a 
volunteer recruited to work for a Ministry in Kiribati was 
found not an Australian based employee and not ‘at 
work’ for AVI. 
 
Defining ‘bullying’ 

A person may experience workplace bullying 
from myriad individuals, such as a manager, co-worker, 
subordinate, sub-contractor or business client.208 The 
applicant must reasonably believe they are being 
bullied,209 defined as not an ‘irrational, absurd or 
ridiculous’ belief 210 and the behaviour must be repeated 
and unreasonable.211 During a ‘longueur’, Vice President 
Hatcher listed bullying behaviours as including:  

Intimidation, coercion, threats, humiliation, 
shouting, sarcasm, victimisation, terrorising, 
singling-out, malicious pranks, physical abuse, 
verbal abuse, emotional abuse, belittling, bad faith, 
harassment, conspiracy to harm, ganging-up, 
isolation, freezing-out, ostracism, innuendo, rumour- 
mongering, disrespect, mobbing, mocking, victim-
blaming and discrimination.212 

                                                 
198 Fair Work Act 2009 (Cth) 789FF (1).  
199 Work Health and Safety Act 2011 (Cth). 
200 Fair Work Act 2009 (Cth) s 789FC (2).  
201 Work Health and Safety Act 2011 (Cth) s7 (1)(d) (d).  
202 Work Health and Safety Act 2011 (Cth) s7 (1)(d) (i).  
203 Senior Deputy President Hamberger, above n 24. 
204 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
205 Occupational Health and Safety Act 2004 (Vic) s21(3); R v ACR 
Roofing Pty Ltd (2004) 11 VR 187. 
206 Balthazar v McGuire; Department of Human Services 
(Commonwealth) [2014] FWC 2076 (2 April 2014). 
207 Application for an order to stop bullying [2015] FWC 1999 (26 
March 2015) ‘AVI’. 
208 Senior Deputy President Hamberger, above n 24; The Fair 
Work Commission (2013), above n 33. 
209 Fair Work Act 2009 (Cth) s789FC. 
210 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015). 
211 Fair Work Act 2009 (Cth) s 789FD (1)-(2). 
212 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015); 



Analysing Australia’s Unique Workplace Anti-Bullying Legislation 

31 
 

 
These behaviours may also manifest online and via social 
media.213 Bullying is determined objectively; would a 
reasonable person consider conduct over time 
unreasonable in the circumstances?214 Many applications 
require determination of whether alleged bullying is 
reasonable management actions, discussed later.  

The bullying must have occurred. Temporal 
references are read in the applications provisions: ‘been 
bullied at work’215 and orders section: ‘the worker has 
been bullied.’216 Applications cannot proceed for 
anticipated behaviour, however threats to bully may 
satisfy requirements if the conduct was repeated, 
unreasonable and caused risk. In McInnes217 the Full 
Bench dismissed an ultra vires objection, as the alleged 
behaviour occurred prior to 2014 and it was found the 
Act envisaged ‘future action on past events,’ the prior 
conduct was critical to determining continued risk of 
bullying.218  
 
Defining ‘at work’ 
 The term ‘at work’ is not statutorily defined. In 
considering social media postings, DP World219 found a 
‘temporal connection’ was required between bullying 
conduct and the worker being ‘at work’ which included 
performing or engaging in work activities external to the 
workplace. Future cases may require further 
interpretation, such as receiving a work related call whilst 
not working.220 Mac221 reaffirmed this decision, stating 
whilst on sick leave an employee was not ‘at work.’222 In 
GC,223 no final determination was made for after hours 
conduct during a work trip, as the employment 
relationship had ended. 
 
Defining ‘while the worker is at work’ 

The worker must remain employed in the 
workplace relating to the claim, to ‘stop workers being 

                                                                                   
‘Lawyer’s bullying case thrown out’, Workplace Express (online), 
17 February 2015 <www.workplaceexpress.com.au> 
213 Bowker, Coombe and Zwarts v DP World Melbourne Limited, 
Maritime Union of Australia (Victoria branch) and others [2014] 
FWCFB 9227 (19 December 2014). 
214 Ms SB [2014] FWC 2104; Mac v Bank of Queensland Limited; 
Locke; Thompson; Hester; Van Den Heuvel; Newman [2015] FWC 
774 (13 February 2015); ‘FWC outlines key cases in anti-bullying 
regime’, above n 36. 
215 Fair Work Act 2009 (Cth) s 789FC(1). 
216 Fair Work Act 2009 (Cth) s 789FF(1). 
217 Kathleen McInnes [2014] FWCFB 1440. 
218 ‘FWC outlines key cases in anti-bullying regime’, above n 36.  
219 Bowker, Coombe and Zwarts v DP World Melbourne Limited, 
Maritime Union of Australia (Victoria branch) and others [2014] 
FWCFB 9227 (19 December 2014).  
220 Bowker, Coombe and Zwarts v DP World Melbourne Limited, 
Maritime Union of Australia (Victoria branch) and others [2014] 
FWCFB 9227 (19 December 2014).  
221 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015). 
222 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015).  
223 Application for an order to stop bullying [2014] FWC 6988 (9 
December 2014) ‘GC’. 

bullied at work’224 and resume healthy working 
relationships.225 If the worker has left, the bullying stops 
with no further risk. The requirement to remain in the 
workplace has thwarted many claims,226 which could 
seek relief via unfair dismissal, adverse action or general 
protections provisions. This is linked with ‘continued risk 
of bullying,’ discussed later.  
 
Defining a ‘constitutionally‑covered business’ 

A ‘person conducting a business or undertaking’ 
(PCBU) includes a ‘constitutional corporation,’227 
partnership or unincorporated association,228 regardless 
of profit or gain.229 Two schoolteachers had bullying 
claims dismissed, as their state department and 
government were not ‘constitutional corporations’.230 
McInnes231 concerned a community organisation arguing 
it was not a ‘trading organisation’ therefore not a 
‘constitutional corporation;’ Commissioner Hampton 
found the organisation was not commercial in 
character232 and the claim failed.  
 
Defining ‘repeatedly’ 

‘Repeatedly’ means ‘over and over again’,233 
therefore does not include one-off instances of rudeness 
or insensitivity.234 During consultation, it was decided 
broadening the definition to include aggravated single 
incidents would extend employer duties unreasonably as 
isolated occupational violence is more apposite for the 
OHS or criminal jurisdiction.235 In Ms SB,236 a team 
leader alleged bullying by two team members who 
instigated bullying complaints about her and it was 
determined there must be more than one bullying incident 
to satisfy the threshold. In The Applicant237 only one 
unreasonable management incident was accepted and the 
claim failed. 
 

                                                 
224 This is the title heading to Division 2 of the laws. 
225 Senior Deputy President Hamberger, above n 24; The Fair 
Work Commission (2014), above n 24, 70-75. 
226 Application for an order to stop bullying [2014] FWC 6988 (9 
December 2014) ‘GC’; Application for an order to stop bullying 
[2015] FWC 562 (11 February 2015) ‘PK’; Mr. Richard Bassanese 
[2015] FWC 3515 (5 June 2015); Shaw v Australia and New 
Zealand Banking Group Limited T/A ANZ Bank; Haines [2014] 
FWC 3408 (26 May 2014). 
227 Fair Work Act 2009 (Cth) s 789FD (3)  refers to the Work 
Health and Safety Act 2011 (Cth). 
228 Work Health and Safety Act 2011 (Cth) s5 (2).  
229 Work Health and Safety Act 2011 (Cth) s5 (1).  
230 Application for an order to stop bullying [2014] FWC 3288 (2 
June 2014) ‘SW’; Application for an order to stop bullying [2014] 
FWC 6723 (30 September 2014) ‘AB’. 
231 Ms Kathleen McInnes [2014] FWC 1395 (24 March 2014). 
232 Reliance fell to E v Australian Red Cross Society (1991) 27 
FCR 310. 
233 Oxford Dictionary of English (Oxford University Press, 3rd ed, 
2010). 
234 JobWatch, above n 135. 
235 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
236 Ms SB [2014] FWC 2104 (12 May, 2014). 
237 The Applicant v General Manager and Company C [2014] 
FWC 3940 (17 June 2014). 
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Defining ‘unreasonably’ 
 The phrase ‘repeatedly behaves unreasonably’ 
disregards intention or lack of intention for bullying 
another.238 In Ms SB239 it was determined ‘unreasonably’ 
is an objective assessment demanding a reasonable 
persons perspective regarding victimising, humiliating, 
undermining or threatening conduct and is not based on 
the victim’s perception. 
 
Defining ‘creates a risk to health and safety’ 

A ‘risk’ to health and safety includes future 
physical or psychological injury. Ms SB240 found there 
must be a link between bullying behaviour, which is a 
real and not theoretical risk, ‘substantially caused’ by the 
conduct.241 A ‘risk’ is a chance of injury or loss and may 
include emotional stress as a progenitor of future 
psychological injury.242 Many workplace stressors are not 
attributable to bullying. In The Applicant,243 whilst the 
applicant’s health was impacted through work, no actions 
were identified as repeated or unreasonable. From 
WorkSafe evidence tendered in A.B., 244 it was deemed 
dealing with ‘non-job ready’ candidates seeking benefits 
would not cause ongoing risk and if it did, the risk was 
not bullying.  
 
Defining ‘continued risk of bullying’ 

Evaluating a continued risk of bullying requires 
considering whether the applicant will remain at work or 
have the prospect of future unreasonable conduct. 
Following Shaw v ANZ,245 it is likely a bullying claim 
will be dismissed for ‘no reasonable prospect of 
success’246 if the applicant has been terminated, as no 
further risk negates need for anti-bullying orders247. It 
was decided actions for re-instatement were ‘speculative 
and uncertain’ and if the employee was reinstated and 
bullying continued, a fresh application could be made 
without prejudice.248 PK249 adopted an alternate approach 
that an application could be held in ‘abeyance’ until 
adverse actions or general protections matters were 
finalised. Many cases establishing unreasonable 
management conduct have not proved continuing risk, 

                                                 
238 House of Representatives Standing Committee on Education 
and Employment, above n 6. 
239 Ms SB [2014] FWC 2104 (12 May, 2014). 
240 Ms SB [2014] FWC 2104 (12 May, 2014). 
241 ‘FWC outlines key cases in anti-bullying regime’, above n 36.  
242 Crow, above n 197. 
243 The Applicant v General Manager and Company C [2014] 
FWC 3940 (17 June 2014). 
244 A.B. [2015] FWC 3353 (4 June 2015). 
245 Shaw v Australia and New Zealand Banking Group Limited T/A 
ANZ Bank; Haines [2014] FWC 3408 (26 May 2014). 
246 Fair Work Act 2009 (Cth) s 587 (1). 
247 This was followed in Mr. Richard Bassanese [2015] FWC 3515 
(5 June 2015) where the applicant had resigned and was not 
terminated.  
248 Shaw v Australia and New Zealand Banking Group Limited T/A 
ANZ Bank; Haines [2014] FWC 3408 (26 May 2014). 
249 Application for an order to stop bullying [2015] FWC 562 (11 
February 2015) ’PK’; ‘Sacked workers bullying claims can remain 
alive: Tribunal’, Workplace Express (online), 13 February, 2015 
<www.workplaceexpress.com.au> 

including: an employer who proactively retracted 
disciplinary action, overhauled management policies and 
removed two managers;250 an employee was transferred 
to another site;251 and an employee on an expired 
contract.252  
 
Defining ‘reasonable management action’ 

Legislative debate clarified a PCBU may take 
‘reasonable management action’ to direct and control 
work, address poor performance and undertake 
disciplinary action.253 Determining ‘reasonableness’ 
requires an objective assessment based on knowledge and 
circumstances at the time,254 whether management 
significantly departed from policy and how the action 
impacts the worker.255 Ms SB256 defined the test for 
management action was not ‘perfect’ or ‘ideal’ 
management actions, or perception of unreasonableness, 
but whether conduct was ‘lawful and rational’.257 The full 
bench clarified a ‘point-by-point merits review’ of each 
action is not warranted; activities in totem are 
evaluated.258 
 In Harvey,259 an employer lawfully terminated a 
manager who lodged a bullying complaint subsequent to 
sending abusive emails, swearing and not cooperating in 
performance management. A claim demonstrating a 
‘history of interpersonal conflict’ and ‘heavy handed’ 
discipline was not unreasonable, however issuing a 
second written warning for behavior not commensurate 
with the sanction would have been.260 James Willis found 
differences of opinion and performance concerns does 
not warrant disciplinary action and it is ‘problematic’ if 
policy conflates performance management with 
disciplinary processes.261 In GC,262 a ‘pattern of 

                                                 
250 James Willis v Marie Gibson; Capital Radiology Pty Ltd T/A 
Capital Radiology; Peita Carroll [2015] FWC 1131 (17 February 
2015). 
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7923 (18 November 2014). 
252 Application for an order to stop bullying [2014] FWC 6988 (9 
December 2014) ‘GC’. 
253 Explanatory Memorandum, Fair Work Amendment Act 2013 
(Cth), para. 112. 
254 Ms SB [2014] FWC 2104; Application for an order to stop 
bullying [2014] FWC 6988 (9 December 2014) ‘GC’; Mac v Bank 
of Queensland Limited; Locke; Thompson; Hester; Van Den 
Heuvel; Newman [2015] FWC 774 (13 February 2015). 
255 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
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257 Ms SB [2014] FWC 2104 (12 May, 2014). 
258 Appellant v Respondent [2015] FWCFB 1927 (22 April 2015). 
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FWC 2306 (7 April 2015). 
260 YH v Centre and Others [2014] FWC 8905 (11 December 
2014). 
261 James Willis v Marie Gibson; Capital Radiology Pty Ltd T/A 
Capital Radiology; Peita Carroll [2015] FWC 1131 (17 February 
2015). 
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behaviour’ showed ‘tendency over time’ to exclude the 
worker from management decisions, creating a ‘bad faith’ 
environment. Case law from other statutory frameworks 
has deemed reasonable management as: directing a 
worker to go home for not wearing the prescribed 
uniform;263not promoting an employee;264 and 
performance management for not attending work and 
inappropriately using a mobile265 and performance 
management via one-on-one meetings.266 Unreasonable 
actions include illegally obtaining evidence to 
substantiate theft.267 
 
Defining ‘reasonable manner’ 
 Management conduct must be reasonable, similar 
to state and territory workers’ compensation laws.268 In 
Applicant v Respondent,269 management actions were 
reasonable attempts to improve performance, following 
two internal investigations finding no evidence of 
bullying. It is reasonable to allocate an employee duties 
outside their skill sets or position descriptions270 and to 
focus on individual performance after ‘a long period of 
moribund management’.271  
 Many organisational failings have been 
identified. In Mac272 a banks performance management 
processes were ‘not entirely beyond criticism’: there was 
no universal grievance procedure and its performance 
policy did not reference ‘Performance Improvement 
Plans’ which was ‘unsatisfactory’ and not transparent. 
However, the applicant did not establish the plans lacked 
‘evident and intelligible justification’ that a reasonable 
person would consider unreasonable in the 
circumstances.273 ‘In hindsight,’ the applicant in Ms SB274 
should have received mentoring and management 
training; in GC275 it was unreasonable to issue a warning 
without first raising the concerns or considering any 
response and in YH276 ‘heavy handed’ discipline was 
acceptable, however a second written warning for 
behaviour not commensurate with the sanction would be 

                                                                                   
262 Application for an order to stop bullying [2014] FWC 6988 (9 
December 2014) ‘GC’. 
263 Aksentijevic v Victoria Racing Club Limited [2011] VSC 538. 
264 Devasahayam and Comcare [2010] AATA 785. 
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266 Ferguson and Commonwealth Bank of Australia [2012] AATA 
718. 
267 Walker v Mittagong Sands Pty (t/as Cowra Quartz) [2010] 
FWA 9440 (unreported, Thatcher C, 8 December 2010). 
268 Safety, Rehabilitation and Compensation Act 1988 (Clth) s5a. 
269 Applicant v Respondent [2014] FWC 6285 (31 October 2014). 
270 Mr Sun [2014] FWC 3839 (16 June 2014). 
271 A.B. [2015] FWC 3353 (4 June 2015); ‘ “Bullying” was 
reasonable management action, says FWC’, Workplace Express 
(online), 5 June 2015 <www.workplaceexpress.com.au> 
272 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015). 
273 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015). 
274 Ms SB [2014] FWC 2104 (12 May, 2014). 
275 Application for an order to stop bullying [2014] FWC 6988 (9 
December 2014) ‘GC’. 
276 YH v Centre and Others [2014] FWC 8905 (11 December 
2014). 

unreasonable.   
 
Legal representation  
 Parties must request permission to engage legal 
representation.277 Due to the new provisions, many cases 
requiring interpretation were granted representation,278 
despite objections,279 for: high numbers of witnesses280 
complexity;281 defining jurisdiction;282 declined 
conciliation;283 lack of expertise284 and familiarity with 
employment law;285 and failure to comment on 
representation in the application.286 
 
De-identification of parties 
 When evaluating claims to protect identity, open 
and transparent justice prevails. In Corfield,287 the 
employer wanted to avoid public scrutiny of their 
performance management system, however ‘mere 
embarrassment, distress or damage by publicity’ were not 
sufficient non-disclosure grounds. DP World288 
unsuccessfully argued that ‘public airing of allegations’ 
would inhibit the union’s effectiveness in addressing 
workplace bullying and ‘diminish’ member confidence, it 
was observed that ‘risk of prejudice’ is ‘alive’ in most 
claims.289 Non-disclosure was refused for involving 
civilian Defence employees,290  despite arguments parties 
were ‘at risk of harm’ from media and public interest. If 
identification endangers the applicant’s ability to return 
to the employer, non-disclosure orders will be granted,291 
seen with a small childcare centre.292  
 
Exemptions and multiple applications 
                                                 
277 Fair Work Act 2009 (Cth) s 596. 
278 Applicant v Respondent [2014] FWC 4198 (24 June 2014). 
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Russell Hayman [2015] FWC 3604 (27 May 2015). 
282 Applicant v Respondent [2014] FWC 4198 (24 June 2014). 
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The Commission may dismiss bullying 
applications relating to Australia’s defence, national 
security,293 or if claims are frivolous, vexatious, or have 
no reasonable prospects of success.294 The FWA contains 
no barriers to multiple applications295 including action 
via health and safety.296 DP World incorporates claims of 
bullying, unfair dismissal, adverse action, suppression 
orders and has seen action in multitudinous 
jurisdictions.297  
 
Orders, Appeals and Breaches 
 If the Commission is satisfied the worker has 
been bullied at work, with continued risk, any non-
compensation order can be made to prevent bullying.298 
Orders may be directed to employers or individuals299 
and consideration must include if workplace grievance 
procedures were utilised300and if a regulator or the police 
would better handle the complaint.301 Orders may 
stipulate an individual cease behaviour, that grievance 
policies are utilised, revised or supplemented with 
training;302 or that mediation, counselling or disciplinary 
action ensues.303 

Organisational initiatives may be proactively 
implemented prior to determination. In Hankin304 an 
employer ‘without admission’ transferred the worker and 
retrained nine employees.305 The first orders were issued 
in March 2014 by consent in Applicant v Respondent,306 
where an employee agreed to limit exercise at work and 
not contact the applicant, comment on her appearance, or 
send communications.307 At the applicant’s initiative and 
‘negligible’ issues, orders were revoked in 
December308and normal working relationships resumed. 
Bullying related determinations can be appealed, with 
leave, to the Full Bench of the Commission if alternative 

                                                 
293 Fair Work Act 2009 (Cth) s 789FE (2).  
294 Fair Work Act 2009 (Cth) s 587 (1). 
295 The Fair Work Commission (2013), above n 33. 
296 Fair Work Act 2009 (Cth) s 789FH. 
297 Bowker; Coombe; Zwarts v DP World Melbourne Limited T/A 
DP World; Maritime Union of Australia, The Victorian Branch 
and Others [2014] FWC 7381 (21 October 2014); Bowker, 
Coombe and Zwarts v DP World Melbourne Limited, Maritime 
Union of Australia (Victoria branch) and others [2014] FWCFB 
9227 (19 December 2014) ‘DP World’. 
298 Fair Work Act 2009 (Cth) s789FF. 
299 Fair Work Act 2009 (Cth) s789FF (1). 
300 Fair Work Act 2009 (Cth) s789FF (2).  
301 Fair Work Act 2009 (Cth) s 655; A.B. [2015] FWC 3353 (4 June 
2015); Mr. Richard Bassanese [2015] FWC 3515 (5 June 2015). 
302 Explanatory Memorandum, above n 253, para 121. 
303 Senior Deputy President Hamberger, above n 24. 
304 Peter Hankin v Plumbers Supplies Co-operative Ltd T/A 
Plumbers Supplies o-Op; Ben Ridgeway; Simon Ballingal; Chris 
Henry; David Power; Grant Crawford; Stephen Wells [2014] FWC 
7923 (18 November 2014). 
305 Ibid.  
306 Applicant v Respondent [2014] FWC 1052 (21 March 2014). 
307 Note that these orders were amended in September 2014: 
Applicant v Respondent [2014] FWC 1052 (10 September 2014). 
308 Application for an order to stop bullying [2014] FWC 9184 (16 
December 2014); ‘FWC revokes anti-bullying order after conflict 
ends’, Workplace Express (online), 17 Dec 2014 
<www.workplaceexpress.com.au> 

approaches presented would eliminate bullying.309 The 
Federal Court may impose compensation for breaches, 
which can attract penalties of $10,200 for an individual or 
$51,000 for a body corporate.310 
 The Commission has developed a significant 
body of case law for the bullying legislation since 
commencement in January 2014. Key jurisdictional 
issues have been defined,311 however further 
interpretation is required to clarify if after hours conduct 
is ‘bullying’.312  The threshold for finding bullying has 
occurred with continuing risk is challenging to meet, as 
many cases fail to prove future risk to health.313 The 
Commission has set a high bar for employer conduct 
deemed as unreasonable, despite myriad examples of 
management conduct receiving reproach at hearings.314 
The requirement for parties to gain permission for legal 
representation attempts to encourage legal accessibility 
and reduce cost, however due to the dearth of case law, 
most representation requests are granted.315 The principle 
of open and transparent justice favours disclosure of 
identities and organisations, regardless of ‘mere 
embarrassment, distress or damage by publicity’316 
inherent in bullying cases, exposing many management 
activities and organisational processes to unfavourable 
public scrutiny.317 

                                                 
309 The Fair Work Commission (2013), above n 33; Crow, above n 
197. 
310 Fair Work Act 2009 (Cth) s 789FG; Shorten, above n 1. 
311 Application for an order to stop bullying [2014] FWC 6723 (30 
September 2014) ‘AB’; Application for an order to stop bullying 
[2014] FWC 3288 (2 June 2014) ‘SW’; Application for an order to 
stop bullying [2015] FWC 1999 (26 March 2015) ‘AVI’; Bowker, 
Coombe and Zwarts v DP World Melbourne Limited, Maritime 
Union of Australia (Victoria branch) and others [2014] FWCFB 
9227 (19 December 2014); Balthazar v McGuire; Department of 
Human Services (Commonwealth) [2014] FWC 2076 (2 April 
2014); Mac v Bank of Queensland Limited; Locke; Thompson; 
Hester; Van Den Heuvel; Newman [2015] FWC 774 (13 February 
2015); Kathleen McInnes [2014] FWCFB 1440. 
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December 2014) ‘GC’. 
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Centre and Others [2014] FWC 6128 (4 September 2014). 
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 This chapter has presented how the anti-bullying 
provisions are being applied. The next chapter will 
explore the effectiveness of the Commission’s case 
management processes.  
 
Researching the process 
Is the Fair Work Commission’s anti-bullying case 
management process meeting the objectives of the anti-
bullying jurisdiction? 

The legislative intent for the anti-bullying laws 
was to ‘encourage early intervention to stop the bullying, 
help people resume normal working relationships, and 
prevent further episodes of bullying in the workplace’.318 
These aims provide a useful framework to explore the 
second research question, assessing the efficacy of the 
anti-bullying model in preventing workplace bullying. 
Discussion will document the expectations and legal 
preparations the Commission put in place; the case 
management process; challenges experienced in the first 
year since commencement; the solutions focused 
strategies applied to effect meaningful outcomes; the 
applicant experience; trends identified in applications; the 
management model review; how the Commission aids 
employers to combat bullying; effective employer 
strategies to mitigate workplace bullying and finally a 
brief summary will showcase the British and Swedish 
approaches to legally addressing workplace bullying. 
 
Expectations 

The Panel Head explained the jurisdiction’s 
legislative purpose was distinct from health and safety, 
compensation or anti-discrimination remedies: 

 
‘What [the laws are] effectively designed to do is 
perhaps unlike many of those other options that still 
remain available is to deal directly with the alleged 
bullying behaviour before it actually escalates and 
leads to the conclusion of the employment 
relationship’.319 
 

Prior to commencement, the Commission expected 
‘significant’ incoming applications.320 The FWC General 
Manager Bernadette O’Neill advised Senate Estimates 
that a ‘working hypothesis’ anticipated 3500 bullying 
claims annually, or 875 per quarter.321 The Annual 
Report acknowledged it was ‘impossible to accurately 
predict’ actual application volume.322  
 The complexity of the process was appreciated 
and the Commission envisaged myriad applications 
would: be incomplete; fail jurisdiction or involve parties 
not cognisant of the Commissions’ remit and deem the 
tribunal ‘inappropriate’ due to limited remedies and its 
determinative, not investigative function.323 Industrial 
practitioners envisaged most failed applications would 

                                                 
318 Shorten, above n 1. 
319 The Fair Work Commission (2013 a), above n 38. 
320 The Fair Work Commission (2013), above n 33. 
321 ‘FWC prepares for 3500 bullying applications’, above n 32. 
322 The Fair Work Commission (2014), above n 24, 71.  
323 The Fair Work Commission (2013), above n 33. 

arise from applicants not remaining employed in the 
relevant workplace.324  
 The wide scope of ‘workers,’ ‘individuals’ and 
‘constitutional corporations’ signposted the Commission 
would be managing ‘multiple and sometimes complex 
legal and practical relationships’ and business concerns 
may arise if nominated respondents included clients and 
visitors. 325  Unlike other complaint mechanisms, bullying 
claims are only valid whilst employment relationships 
continue, so restoring relationships is paramount.326 It 
was forecast many claimants and respondents would be 
unrepresented,327 impacting procedural efficiency, so 
high levels of support would be required and identifying 
respondent parties may not be ‘straightforward.’328 A 
wide spectrum of bullying conduct and respondent 
demeanour was expected. ‘Criminal abuse’ and 
individuals exhibiting ‘challenging behaviours’ was 
foreshadowed; as such, high-risk applications would 
require prioritisation.329  
 
Preparing the Management model 

A British lawyer once quipped ‘[Employment] 
Tribunals are popularly believed to be non-legalistic, 
non-bureaucratic, and suitable for lay people to use 
whereas the opposite is nearer the truth.’330 As the 
bullying laws aim to prevent and deter offensive 
behaviour, the Commission needed to develop processes 
so that root workplace issues are addressed through 
remedial outcomes, requiring a ‘new way of thinking for 
the Commission’.331 Commissioner Hampton articulated 
the unique approach:  

 
‘We’re applying different concepts… this is all 
about preventive maintenance of employment and 
personal relationships—it is not about picking up 
the pieces after the event… it’s a different skill 
set.’332 
 

The tribunal underwent ‘extensive consultation’ to 
produce a comprehensive ‘Case Management Model’ 
embodying ‘the unique nature’ of the jurisdiction, parties 
and sensitive workplace dynamics333 which delineates 
how the law ‘in operation’ will work.334 To establish the 
process, the FWC received $5.2 million for the 2013-14 
financial year with projections of $21.421 million over 
four years.335 The FWC commissioned comparative 
research with the British Advisory, Conciliation and 
Arbitration Service (ACAS), a state funded, independent 
                                                 
324 Senior Deputy President Hamberger, above n 24. 
325 The Fair Work Commission (2013), above n 33. 
326 Senior Deputy President Hamberger, above n 24. 
327 The Fair Work Commission (2013), above n 33. 
328 Senior Deputy President Hamberger, above n 24. 
329 The Fair Work Commission (2013), above n 33. 
330 as cited in K.G. Knight and Paul Latrielle, ‘Gender effects in 
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331 The Fair Work Commission (2014), above n 24, 73. 
332 Ibid. 
333 The Fair Work Commission (2014), above n 24, 71. 
334 The Fair Work Commission (2013), above n 33. 
335 ‘FWC prepares for 3500 bullying applications’, above n 32. 
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government body offering employment related 
conciliation,336 to understand its pre hearing processes. 
The report found formal procedures should follow 
informal resolution attempts; individuals are reluctant to 
make complaints whilst employed; long and detailed 
claim forms deter applicants (particularly where literacy 
is lacking); mediators should have deep knowledge of 
employment practice and regulation; face to face 
mediation is more successful than via telephone; and 
mediation is not always appropriate.337 
 
Process 

There are no time limits for filing an anti-
bullying application, however the employee must remain 
in the relevant workplace. 338 From 1 July 2014 the filing 
fee is $67.20,339 which can be waived for hardship.340 
The Commission ‘must start to deal with an application’ 
within 14 days from lodgement.341 This may include 
informing itself through inquiries,342 requesting further 
information from parties,343 conducting a conference344 
or holding a hearing.345 Once applications are lodged, the 
team assesses jurisdictional merit,346 isolating concerns 
as early as possible.347 The Act does not require a worker 
to first raise a workplace grievance, but this ‘would be 
well advised’ as it informs consideration for making 
orders.348 The applicant is usually contacted within 24 
hours to confirm commitment to continue, obtain further 
information and discuss how the complaint will 
proceed.349 Jennifer Anderson, team manager explained:  

 
‘We have an initial conversation with the applicant 
and then… with the employer. We usually do that on 
the same day the application has been lodged so we 
deal with them very quickly’.350 
 

For valid applications, the Commission serves the 
applicant’s employer with documents, including 
application responses.351 The employer completes form 
F73, disclosing their awareness of bullying, if a 
workplace complaint was raised and if reasonable 
                                                 
336 see Ministry of Justice, 
<www.justice.gov.uk/tribunals/employment.uk> accessed May 18. 
337 Oxenbridge and Evesson, above n 23. 
338 Fair Work Act 2009 (Cth) s 789FD (1)-(2). 
339 see <www.fwc.gov.au> 
340 Fair Work Act 2009 (Cth) s 789FC (3)-(4). Note applications 
will be dismissed for non-payment: Application for an order to stop 
bullying [2014] FWC 3761 (5 June 2014) ‘SB’. 
341 Fair Work Act 2009 (Cth) s 789FE (1). 
342 The Fair Work Commission (2013), above n 33. 
343 Fair Work Act 2009 (Cth) s590. 
344 Fair Work Act 2009 (Cth)  s592. 
345 Fair Work Act 2009 (Cth)  s593. 
346 Senior Deputy President Hamberger, above n 24; The Fair 
Work Commission (2014), above n 24, 72. 
347 The Fair Work Commission (2013), above n 33. 
348 Fair Work Act 2009 (Cth) s 789 FF; Application for an order to 
stop bullying [2015] FWC 562 (11 February 2015) ‘PK’. 
349 Senior Deputy President Hamberger, above n 24; The Fair 
Work Commission ‘Annual Report 2013-2014 Australia’s National 
Workplace Relations Tribunal’, (2014) 70-75. 
350 The Fair Work Commission (2014), above n 24, 73. 
351 The Fair Work Commission (2013), above n 33. 

management action is underway. The next day the 
Commission serves the alleged offender(s), directing 
them to complete form F74 and both parties have seven 
days to respond. 352 The parties may not be known or the 
applicant’s safety may be jeopardised; whereby the Head 
will manage the matter.353 The team prepares 
recommendations for the Panel Head detailing 
jurisdictional issues, the alleged behaviour, whether 
mediation could assist, if the matter should be referred to 
a Commissioner and high-risk factors.354 The Head 
determines if the case is to be dismissed, assigned to a 
Commissioner for conciliation or mediation, or 
determined. 355If the claim has no jurisdiction or 
reasonable prospects of success, it is dismissed.356 

Mediation enables non-adversarial complaint 
resolution undertaken by Commissioners or qualified 
mediators357 as ‘a confidential and voluntary process in 
which the participants… identify the issues in dispute and 
endeavour to reach an agreement to resolve the 
dispute.’358 Parties can be compelled to attend359 
conciliation and Commissioner’s endeavour to generate 
resolutions.360 Examples include: ‘suggesting’ a union 
should appoint an external investigator to manage a 
complaint,361 formally recommending a school disband 
the canteen committee and financially recognise a 
manager,362 and that an organisation augment 
performance management processes.363 Mediation and 
conciliation are normally conducted privately,364 for 
‘constructive and cooperative relationships to be 
resumed’ otherwise, the matter is determined.365 Hearings 
are normally conducted publicly,366with certain 
information de-identified for publication.367 
 The much publicised, first consent orders from 
Applicant v Respondent,368 were rescinded369 as the 
intervention enabled normal working relationships to 
resume, as explained by the applicant: 
 

‘Since our last meeting there has been a negligible 
amount of conflict… I have felt comfortable  
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approaching my supervisor with any concerns… the 
past year of intervention from Fair Work has been 
very positive and helpful and I am very grateful for 
the support that has been given to me by Senior 
Deputy President Drake.’370  

 
Challenges in commencing the jurisdiction  
 The Annual Report acknowledges the 
Commission was ‘challenged’, as the jurisdiction was 
‘the first of its kind, with no comparable jurisdiction in 
Australia or internationally’.371 This posed great 
uncertainty for resourcing, so flexibility was built into 
each facet of the model incorporating workload, staffing 
levels, case management resources and Panel Head 
involvement.372 Commissioner Hampton described the 
process as:  
 

‘Often emotional and difficult for applicants and 
individuals who are on the other end of the 
application [which] create challenges for the 
Commission and we’ve tried to both provide 
training and processes to deal with all of that’.373  
 

Senior Deputy President (SDP) Hamberger explicated 
whilst the Commission was experienced in conciliation 
processes like unfair dismissal, mediation was ‘new 
territory’. A ‘transformative process’ of understanding 
attempts to unpack the applicant’s concerns, cease 
offensive behaviour and restore relationships through 
mediation or hearing as last resort.374  
 
Applicant experience 

Poverty can disenfranchise and disempower, 
limiting access to legal representation, which impacts 
how applicants run their complaint and cope during 
proceedings.375 Internationally, employment tribunals are 
not known for transformative processes, described as 
‘litigious’, ‘unhappy’ and not delivering effective 
outcomes. 376 Successful claimants report being 
‘traumatised and weakened’ by ‘litigation stress’, dealing 
with lawyers and having no support, so the tribunal 
experience becomes an ‘unpleasant period’ of their 
working life.377 British statistics are telling: 33 per cent of 
all claimants reported anxiety or depression throughout 
their tribunal process.378 
 The Commission’s approach to first contact with 

                                                 
370 Application for an order to stop bullying [2014] FWC 9184 (16 
December 2014); ‘FWC revokes anti-bullying order after conflict 
ends’, Workplace Express (online), 17 Dec 2014 
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376 Renton, above n 19. 
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378 Department of Trade and Industry, ‘Better Dispute Resolution: a 
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the applicant attempts to ameliorate this disconnection, as 
described by the team manager:  
 

‘We talk to them about the application they’ve made 
and raise any issues of concern if they have 
indicated there is some sort of imminent risk at the 
workplace or self- harm or other serious issues’.379 
 

This demonstrates an attempt for proceedings to focus on 
the applicant’s health and well being, not on legal 
determination.  
 Lodging an anti-bullying order escalates a 
bullying situation in itself, straining workplace 
dynamics.380 Tribunal hearings are known to cause 
anxiety or depression,381 which would compound any 
trauma an applicant was experiencing from workplace 
bullying. Therefore, the Commission aims to resolve 
most disputes via mediation and pre hearing processes, as 
expressed by Commissioner Hampton: 
 

‘We often try to… have [complaints] resolved rather 
than determined because obviously you can do that 
more quickly and more inclusively and less 
judgmentally, and in the context of an ongoing 
employment or contractual relationship all of those 
are positives.’382 

Statistics indicate most matters are dealt with prior to 
hearing which is critical for parties in sensitive 
situations,383 as reflected by SDP Hamberger: ‘In our 
experience, most applicants… generally prefer to resolve 
matters informally and by agreement if at all possible’.384 
 
Trends in applications 

Statistics for bullying applications are available 
from January to December 2014.385 The Annual Report 
notes ‘trends are still emerging’ and more will be known 
regarding volume and complaint types as the process 
matures.386 The team manager explained the unknown 
territory: ‘We didn’t really know what to expect so that 
has been the first hurdle… we’ve found… pretty 
consistent numbers of applications’.387 In the first six 
months, the longest time to start ‘dealing with’ an 
application was seven days, meeting the 14 day 
requirement388 and 13 mediations were conducted, 
mostly by phone.389  
 Public contact to the Commission for bullying 
inquiries in 2014 was strong, but a fraction of anticipated 
volume; the website received 185,633 unique hits, there 
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were 6995 telephone inquiries and 701 applications were 
lodged, averaging 60 per month.390 Half of all 
applications were withdrawn during case management, a 
quarter resolved during case management or proceedings 
and ten per cent finalised by decision. As the 
Commission strives for resolution prior to determination, 
this low figure is positive, prioritising the wellbeing of 
parties’ and restoring relationships, not pushing for 
formal, litigated hearings. The following table depicts 
anti-bullying complaints for 2014:391 

 
 
 
 
 
 
 
 
 
 
 
 

Table 1: Anti-bullying applications made to the Commission in 2014  
 

Most applications initiated from Victoria and 
New South Wales, the highest populated states. 609 
applications, nearly 90% of the 701 applications were 
commenced by ‘employees;’392 337, almost half the 
applications related to businesses exceeding 100 
employees;393 and 497 or 70% of applicants listed the 
offender as their manager,394 indicating a strong trend.395 
Consistently, the top three industries per month that 
applications emanated from were ‘Clerical’ (91 
applications or 12%); ‘Health and Welfare’ (78 
applications or 11%); and ‘Retail’ (53 applications or 
7%),396 however the Commission reports ‘just about 
every industry’ has involved a complaint.397 From this, a 
profile emerges: application tend to initiate from Victoria 
                                                 
390 ‘FWC outlines key cases in anti-bullying regime’, above n 36.  
391 The Fair Work Commission, Anti-Bullying Quarterly Report 
January to March 2014, May 2014; Anti-Bullying Quarterly 
Report April to June 2014, August 2014; Anti-Bullying Quarterly 
Report July to September 2014, November 2014; Anti-Bullying 
Quarterly Report October to December 2014, February 2015 
<www.fwc.gov.au> 
392 Categories include: employee; labour hire employee; contractor/ 
subcontractor; apprentice/ trainee; work experience student; or 
volunteer. 
393 Categories include: less than 15 employees; 15 to 50 employees; 
51 to 100 employees; 100+ employees. 
394 Categories include: manager; another worker; group of workers; 
subordinate; an individual not employed or engaged by the 
employer. 
395 Senior Deputy President Hamberger, above n 24. 
396 The Fair Work Commission, Anti-Bullying Quarterly Report 
January to March 2014, May 2014; Anti-Bullying Quarterly 
Report April to June 2014, August 2014; Anti-Bullying Quarterly 
Report July to September 2014, November 2014; Anti-Bullying 
Quarterly Report October to December 2014, February 2015 
<www.fwc.gov.au> 
397 Senior Deputy President Hamberger, above n 2.     

or New South Wales by an employee working in a large 
business in the clerical, health and welfare or retail 
industry, alleging bullying against their current manager.  
 Of the 56 applications finalised by determination 
in 2014, one obtained anti-bullying orders via consent 
and not direction.398 The 55 cases dismissed at hearing 
reflect the novelty of the laws requiring interpretation and 
definition of jurisdictional matters399 and instances of 
declined conciliation.400 The following table depicts anti-
bullying complaints for 2014, which progressed to 
determination: 
 
 
 
 
 
 
 
 
 

Table 2: Decision outcomes for anti-bullying applications made to the 
Commission in 2014  

 
Combating bullying in the workplace 
 The Commission must also promote ‘productive 
and cooperative workplace practices’ and significant 
resources were devoted to developing a user friendly 
website with free to download material including forms, 
an eligibility checklist, joint publications, guides for 
employers and workers, promotional ‘video’ productions, 
an anti-bullying ‘bench-book’ and integrated social 
media’.401 All of this information emphasises the 
importance of relevant workplace policies, yet academic 
contention exists for preferred employer approaches.  
 As tolerance of bullying can increase the risk of 
its occurrence, scholars assert organisations should 
implement ‘zero tolerance’ for workplace bullying.402 
Others warn against this strategy as it can move processes 
rapidly from informal to formal, which can escalate 
issues and entrench positions.403 If people are not aware 
their behaviour is inappropriate, informal discussions can 
create awareness and agreement to stop bullying: the 
ACAS research cites advisors who state ‘a quiet word’ 

                                                 
398 Applicant v Respondent [2014] FWC 1052 (21 March 2014). 
399 See Applicant v Respondent [2014] FWC 4198 (24 June 2014), 
where one of the factors for granting permission for legal 
representation related to the Commission needing to define 
jurisdictional matters.   
400 Narissa Vormwald [2014] FWC 7378 (17 October 2014); Aly v 
Commonwealth Bank of Australia; Micelle Gentile; Russell 
Hayman [2015] FWC 3604 (27 May 2015). 
401 Senior Deputy President Hamberger, above n 24. 
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Journal of Occupational Health and Safety: Australia and New 
Zealand 1, 58-71. 
403 Justin Patchin, ‘Words Wound: Delete Cyberbullying and Make 
Kindness Go Viral’ (speech delivered at Alanah and Madeline 
National Centre Against Bullying conference, Melbourne, 6-7 
August 2014) < www.amf.org.au> 

 Jan-
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can be effective in dealing with bullying.404 In this way, 
early intervention can mitigate workplace bullying by 
obviating formal reports, investigations or disciplinary 
action.405 
 At an organisational level, Worksafe suggests 
methods for communicating and promoting anti-bullying 
policies may include: employee inductions; notice 
boards; the intranet; discussion in meetings; all reinforced 
by training.406 SDP Hamberger has proposed Employee 
Assistance Programs and Harassment Contact Officers 
may assist.407 Employee confidence in reporting bullying 
can be bolstered through consistent management 
responses and regular workplace reporting.408  
 
Review of the Management Model 
 The Commission flagged that system reviews for 
the bullying case management processes would be 
undertaken in July 2014 and early 2015.409 Reflections 
from the 2014 review were included in the Annual 
Report, noting ‘processes established for dealing with 
anti-bullying matters have been well received and 
effective’410 and that online materials ‘have been adjusted 
to reflect lessons learnt from the initial matters handled 
by the Commission’.411 The Panel Head’s commentary 
was confident:  
 

‘We were well prepared for the nature of the 
parties… the issues and the challenges that would 
arise, and we put a lot of time into designing a 
system and providing resources and training for 
Members and staff.’ 412 

Commissioner Hampton emphasised the ‘preventative’ 
intent of the laws:  
 

‘We can’t make orders for compensation; we don’t 
make orders declaring people guilty of any 
offence… We make orders to prevent further 
bullying conduct in our workplaces.’413  
 

The Commission’s focus is to ‘enable normal working 
relationships’414 by ‘fixing the problem’ as monetary 
compensation may alleviate impacts of bullying but will 
not stop the behaviour.415 The Commission is attempting 
to deter bullying through public disclosure of offensive 
conduct, as stated by Vice President Adam Hatcher: 
 

‘Public scrutiny involved will have a deterrent 
effect that is in the public interest- in the former 
case against the making of unfounded allegations 

                                                 
404 Oxenbridge and Evesson, above n 23. 
405 Worksafe Victoria (2012), above n 52. 
406 Ibid. 
407 Senior Deputy President Hamberger, above n 2.     
408 Worksafe Victoria (2012), above n 52. 
409 The Fair Work Commission (2013), above n 33. 
410 The Fair Work Commission (2014), above n 24, 71. 
411 Ibid. 
412 Commissioner Peter Hampton as cited in The Fair Work 
Commission (2014), above n 24, 73. 
413 The Fair Work Commission (2013 a), above n 38. 
414 The Fair Work Commission (2014), above n 24, 75. 
415 Senior Deputy President Hamberger, above n 24. 

and in the latter case against engagement in 
bullying behaviour’.416  
 

Essentially this is a ‘name and shame’ approach where 
unfounded applicants and offending individuals would 
deter future conduct through identities being made 
available for public assessment. 
 The Annual Report emphasised that valid 
applications were resolved by addressing ‘underlying 
issues and strengthen[ing] the workplace 
relationships’.417 The internal perspective is that 
processes are well managed; however without publicly 
available data from applicants, respondents and 
employers, the picture is incomplete.418  
 
Insights from international approaches addressing 
workplace anti-bullying 

Most western nations address workplace bullying 
through the common law, so Australia’s anti-bullying 
prohibitions are progressive. Whilst Britain,419 
America,420 and New Zealand421 have no statutory 
protections for workplace bullying, Australia’s new 
jurisdiction is not pioneering. Canada422 and many 
European countries423 prohibited workplace bullying long 
ago, however it is beyond scope to discuss every 
international model. Brief analysis will canvass the 
British approach of pre tribunal conciliation as it applies 
to bullying complaints and the path breaking Swedish 
regulations, which expressly focus on workplace 
consultation to deter bullying.  
 Britain has no similar mechanisms for issuing 
anti-bullying orders, however bullying can addressed 
through the common law and via harassment legislation. 
                                                 
416 Mac v Bank of Queensland Limited; Locke; Thompson; Hester; 
Van Den Heuvel; Newman [2015] FWC 774 (13 February 2015); 
‘Full disclosure: FWC to publish names in Defence bullying case’, 
above n 290. 
417 The Fair Work Commission (2014), above n 24, 73. 
418 Senior Deputy President Hamberger, above n 24. 
419 However harassment is prohibited per the Equality Act 2010 
(UK). 
420 Many American states have presented Bills prohibiting 
workplace bullying however none have been enacted to date. 
421 The Health and Safety in Employment Act 1992 (NZ), s 13 
creates employer obligations to ensure the welfare of workers and 
the Employment Relations Act 2000 (NZ) allows employees to 
lodge personal grievances for ‘unjustifiable action’. 
422 Quebec prohibited ‘psychological harassment’ at work in 2004; 
Saskatchewan amended an anti-bullying provision to its 
Occupational Health and Safety Code in 2007; the Canadian 
Labour Code was amended in 2008, mandating anti-bullying 
policies and education within all federal ministries; Ontario 
prohibited workplace violence and workplace harassment in 2010; 
Manitoba amended OHS regulations to incorporate workplace 
bullying in 2011; and British Columbia amended Workers 
Compensation legislation to facilitate bullying claims in 2013. 
423 Art L. 1152-1 of the French Labor Code prohibits ‘moral 
harassment’, defined as ‘Repeated acts leading to a deterioration of 
the working conditions and that are likely to harm the dignity, the 
physical or psychological heath of the victim or his professional 
career’; Victimization at Work: Ordinance of the [Swedish] 
National Board of Occupational Safety and Health containing 
Provisions on Measures against Victimization at Work, AFS 
1993:17 (discussed later). 
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Green v DB Group424 defined workplace bullying as 
‘domineering, disrespectful, dismissive, confrontatory, 
and designed to undermine and belittle;’ similar to Brodie 
Panlock, the conduct involved ‘slow, systemic mental 
abuse’ as the victim was pursued relentlessly.425 Bullying 
victims tend to rely on the common law breach of 
contract via implied terms of mutual trust and 
confidence426 or the employer duty of care,427 including 
being ‘good and considerate’.428 Conduct including 
employer initiated harassment and ‘nitpicking’,429 
bullying and excessive workloads,430 unjustified verbal 
abuse431 and employer passiveness whilst other 
employees harass the victim432 have been sufficient 
grounds for bullying.  
 The Employment Tribunal may deal with 
workplace bullying via an ‘harassment’ complaint, 
however thresholds are high. The employer must have 
knowledge of the conduct, which is in the course of 
employment, occurred at least twice433 and relate to a 
protected attribute,434 which excludes many bullying 
situations. SDP Hamberger notes international 
employment tribunals have experienced increases in 
litigated matters.435 From 2014, individuals can no longer 
directly approach the British Employment Tribunal for 
harassment claims and in July 2013, Britain introduced a 
range of fees up to £1,200 for claimants wishing to 
pursue a tribunal hearing.436 This has reportedly reduced 
claims by 79 per cent with a particular impact to women 
and lower paid workers,437 by ‘pricing them out of 
justice’.438 
 Employees must first utilise workplace 
complaint mechanisms439 and if unsuccessful they can 

                                                 
424 Green v DB Group Services Ltd [2006] EWHC 1898 (QB); 
IRLR 764. 
425 Green v DB Group Services Ltd [2006] EWHC 1898 (QB); 
IRLR 764 at 151. 
426 Formulated in Malik v Bank of Credit & Commerce 
International SA (In liq) [1998] AC 20 and followed in Baldwin v 
Brighton & Hove City Council [2007] ICR 680 (EAT). 
427 Barber v Somerset County Council [2004] UKHL 13. 
428 Woods v MM Car Service (Peterbrough) Ltd [1981] ICR 693 at 
698. 
429 Lewis v Motorworld Garages [1986] IRC 157; J V Strong & Co 
Ltd v Hamill, EAT 1179/99, 1 Dec 2000. 
430 Triggs v GAB Robbins (UK) Ltd  [2008] 1 ALL ER (D) 266. 
431 Horkulak v Cantor Fitzgerald International [2005] ICR 402. 
432 J V Strong & Co Ltd v Hamill, EAT 1179/99, 1 Dec 2000. 
433 Equality Act 2010 s 40 (3). 
434 Equality Act 2010 (UK) s 26 (1). 
435 Senior Deputy President Hamberger, above n 2.     
436 see Ministry of Justice, ‘Make a claim to an employment 
tribunal’ <www.justice.gov.uk/tribunals/employment.uk> accessed 
May 18. 
437 Trade Union Council, At what price justice? The impact of 
employment tribunal fees, June 2014 
<https://www.tuc.org.uk/sites/default/files/TUC_Report_At_what_
price_justice.pdf> 
438 Amelia Gentleman, ‘Priced out of court: why workers can’t 
fight employment tribunals’, The Guardian (online), 18 August, 
2014 <www.theguardian.com > 
439 Advisory, Conciliation and Arbitration Service (ACAS), A 
Guide for Employees: Bullying and Harassment at Work, March 
2014, < http://www.acas.org.uk/CHttpHandler.ashx?id=306&p=0> 

approach ACAS440 for free, voluntary conciliation if a 
complaint has or will be lodged to the tribunal. A 
conciliator attempts resolution between parties via 
telephone, rarely in person and not if severe bullying has 
occurred. Mostly, matters are settled expeditiously via 
confidential financial settlements.441 ACAS advisers 
noted employers demonstrated significant ‘discomfort’ 
for the ‘bullying’ term, fearing the label sign-posted 
problems, so phrases like ‘dignity at work’ were 
adopted.442 Research cites mixed feedback for this pre 
trial approach, however settlement remains high, 
approximately 75 per cent.443 If unresolved, ACAS issues 
a certificate enabling the matter to progress to the tribunal 
for determination.444 Remedies other than compensation 
are negligible. In 2013, powers were repealed which had 
enabled the tribunal to direct parties to undertake training 
or review policies,445 however research found these had 
never been invoked.446  
 Endeavouring to improve workplace culture and 
relationships, ACAS administers a hotline, conducts 
workplace visits, assists with commissioned workplace 
projects and publishes free, online material incorporating 
bullying and harassment training modules. The 
confidential hotline aims to reduce tribunal claims and 
receives nearly one million annual calls for discipline, 
dismissal and grievance matters.447 Paid services cover 
tailored training programmes, consultancy and mediation 
for interpersonal disputes.448  
 
Sweden  
 Sweden first prohibited workplace bullying in 
1993, via a health and safety regulatory model similar to 
Victoria.449 The ‘Victimization at Work’ Ordinance450 
states ‘unsolved, persistent organizational problems cause 
powerful and negative mental strain in working groups,’ 
which includes ‘adult bullying, mental violence, social 

                                                 
440 see Ministry of Justice, 
<www.justice.gov.uk/tribunals/employment.uk> accessed May 18 
441 Gill Dix et al (2012) ‘Bullying at Work: Acas Solutions’, in 
Noreen Tehrani (ed) ‘Bullying at Work: Symptoms and Solutions’ 
(Routledge, 2012). 
442 Oxenbridge and Evesson, above n 23. 
443 Ibid. 
444See Ministry of Justice, 
<www.justice.gov.uk/tribunals/employment.uk> accessed May 18. 
445 per The Employment Tribunals (Constitution and Rules of 
Procedure) Regulations 2013 (UK) 
446 Oxenbridge and Evesson, above n 23. 
447 Ibid;  Cat York and Sam Fettiplace, ‘ACAS Helpline Evaluation 
2014: Summary report’ (2014) 5 ACAS Research Paper 12. 
448 Oxenbridge and Evesson, above n 23; Dix, above n 441. 
449 The Work Environment Act ‘defines the outer framework 
governing conditions in the workplace’ and enables the Swedish 
Work Environment Authority to develop and publish ‘Ordinances’: 
Swedish Work Environment Authority, ‘The Work Environment 
Act and the Work Environment Ordinance’, 21 June, 2011 
<http://www.av.se/dokument/inenglish/oh/The_swedish_work_env
ironment_act.pdf> 
450 Victimization at Work: Ordinance of the [Swedish] National 
Board of Occupational Safety and Health containing Provisions on 
Measures against Victimization at Work, AFS 1993, 17 
(‘Victimisation at Work Ordinance’). 
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rejection and harassment’451and defines victimisation as: 
 

‘Recurrent reprehensible or distinctly negative 
actions… directed against individual employees in 
an offensive manner… result[ing] in those 
employees being placed outside the workplace 
community.’452 
 

Employers must plan and organise work to prevent 
victimisation453 and implement immediate ‘counter-
measures’ and ‘special investigations’ if victimisation 
arises.454 Radical employer duty of care requirements 
include: policies declaring the employer's aims, intentions 
and attitude; designing routines for positive psychological 
and social work conditions; preventing employees 
‘meeting with a negative response at work’ by 
‘encourag[ing] a friendly and respectful climate’; training 
managers in labour law, conflict resolution and ‘rapid 
response to people in situations of stress and crisis;’ and 
providing employees with work inductions, position 
descriptions, regular workplace meetings, skills 
improvement and development opportunities.455 If 
bullying occurs, the regulator can undertake employment 
inspections and issue notices; further non-compliance 
may lead to injunctions, prohibitions, penalties, fines or 
incarceration.456  
 The Commission has uniquely approached the 
management of anti-bullying applications, cognisant of 
the ‘potentially intense emotional and psychological 
issues’ associated with bullying complaints.457 All cases 
have satisfied statutory deadlines for management and 
most complaints were resolved informally to ‘understand 
issues, stabilise relationships and make future 
arrangements’.458 Approaching formal proceedings as a 
last resort upholds the remedial purpose of the laws, as 
depicted by Commissioner Hampton:  
 

‘We often try to… have [cases] resolved rather than 
determined because you can do that more quickly 
and more inclusively and less judgmentally, and in 
the context of ongoing employment…those are 
positives.’459 

The Commission administers myriad balances:  
performing its functions transparently whilst respecting 
confidentiality and principles of open justice; facilitating 
a legal process whilst dealing with unrepresented and 
legally uninformed parties; and prioritising the wellbeing 
of workers whilst conscious that some matters may 
generate ‘unwarranted damage to the reputations of 

                                                 
451 ‘Victimisation at Work Ordinance’, Guidance notes to s 1. 
452 ‘Victimisation at Work Ordinance’, s1. 
453 ‘Victimisation at Work Ordinance’, s 2. 
454 ‘Victimisation at Work Ordinance’, s 5. 
455 Guidance notes to s 2, which reference employer measures and 
activities per the Internal Control of the Working Environment 
Ordinance (AFS 1992:6) which is pursuant to chapter 3, section 
(2)(a) of the Work Environment Act. 
456 Swedish Work Environment Authority, above n. 449. 
457 The Fair Work Commission (2014), above n 24, 72. 
458 Ibid. 
459 The Fair Work Commission (2014), above n 24. 

individuals and unnecessary publication of sensitive 
personal information’.460 
 There are many positive aspects to the British 
approach to managing workplace disputes. Employees 
must exhaust workplace complaint mechanisms prior to 
accessing free ACAS services enabling pre tribunal 
conciliation to take place. However, the focus on pre 
hearing conciliation is to settle for confidential payouts, 
which does not restore or resolve broken workplace 
relationships. Arguably, the introduction of fees, which 
has reduced claims has not facilitated resolution of these 
matters. Where complainants do pay for a hearing and are 
successful, compensation does not restore relationships or 
return the worker to a productive state. The Swedish 
consultative model details aspirational workplace human 
resource practices as regulations, setting a remarkable 
threshold of employer responsibility for workers. The 
Swedish threshold for victimisation, as ‘distinctly 
negative’ behaviour, is lower than Australia, where 
unreasonable bullying behaviour is limited by reasonable 
managerial actions. If applied in Australia, this would 
open up much more activity to a finding of bullying. 
 
Discussion and Analysis  

This research has outlined that prior to 2014, 
workplace bullying was not expressly prohibited in 
Australia, although this conduct was predominantly 
regulated via health and safety frameworks. The suite of 
laws covering health and safety, workers compensation, 
criminal jurisdiction, Fair Work provisions or the 
common law of negligence or the employment contract 
do not provide ubiquitous protections for unreasonable 
conduct. Where they do, remedies simply compensate.461 
OHS laws provide duty of care protections, however 
individuals can’t directly claim and high evidentiary 
thresholds for criminal prosecutions raise challenges for 
psychiatric injury. Anti-discrimination laws only apply to 
conduct relating to a protected attribute. Action in 
contract law dependents on employment terms and 
litigation is lengthy and costly. Workers compensation 
schemes are not universal462 and it is problematic proving 
the injury was work related.463 The Senate Inquiry 
pronounced that Workers Compensation provides ‘little 
incentive’ for employers to improve OHS risk 
frameworks.464  
 Victoria amended the Crimes Act to criminalise 
workplace bullying,465 yet other states have not, 
articulated by Brodie Panlock’s mother: ‘if you live in 
Victoria there is the chance for jail, but why should 
Queensland, Tasmania and every other state be left 
out?’466 To date, no convictions have ensued under 

                                                 
460 The Fair Work Commission (2013), above n 33. 
461 House of Representatives Standing Committee on Education 
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‘Brodies law’ and targets may fear retribution, 
particularly if action is unsuccessful, notwithstanding 
adverse action or general protections within the Fair 
Work Act.467  
 The first research question explained the 
parameters of the anti-bullying statute and analysed case 
law determinations from the Commission. The first 
eighteen months of the jurisdiction witnessed solid 
development of case law for ‘stop-bullying’ applications, 
which are often bundled with claims for workers 
compensation, adverse action, general protections and 
unfair dismissal.468 In practice, multiple jurisdictions may 
determine facts, which could inform other processes; so 
determining ‘bullying’ may inform a compensation claim 
for psychiatric injury.469 
 Further definition is required to determine if after 
hours bullying conduct is ‘at work’.470 The High Court 
has evaluated the related Workers Compensation concept 
of ‘in the course of employment,’ as applicable for 
injuries sustained on a work trip on a day off,471 but not 
for sexually related injuries whilst working remotely.472 
‘At work’ is broadly defined in the NSW Workplace 
Surveillance Act473 as the workplace, even if not 
performing work, or any other place while performing 
work; thus future cases may interpret bullying conduct 
whilst working remotely similarly.474 Further definition 
of ‘risk to health and safety’ may also adopt the Workers 
Compensation Commission approach, where an injured 
worker who perceives ‘something’ took place in the 
workplace can be injured.475 
 Employees may allege bullying by any 
individual in the workplace, however seventy per cent 
of bullying applications identify a manager,476 
requiring determination whether bullying or 
reasonable conduct transpired. In one case concerning 
strong management and high performance processes, 
it was commented ‘[this] provides an insight into the 
rapidly changing work environment’.477 Many 
hearings critique management responses and suggest 
improvement. In one case, facts were reframed so that 
senior managers should have notified an employee of 
                                                 
467 Fair Work Act 2009 (Cth).  
468 Senior Deputy President Hamberger, above n 2.     
469 Saul, above n 137. 
470 This matter was not determined in: Application for an order to 
stop bullying [2014] FWC 6988 (9 December 2014) ‘GC’ as the 
applicant was on an expired fixed term contract, thus there was no 
future risk of bullying. 
471 Hatzimanolis v ANI Corporation Ltd (1992) 173 CLR 473. 
472 Comcare v PVYW (2013) 88 ALJR 1. 
473 Workplace Surveillance Act 2005 (NSW) s5 (1). 
474 Crow, above n 197. 
475 Saul, above n 137. 
476 The Fair Work Commission, Anti-Bullying Quarterly Report 
January to March 2014, May 2014; Anti-Bullying Quarterly 
Report April to June 2014, August 2014; Anti-Bullying Quarterly 
Report July to September 2014, November 2014; Anti-Bullying 
Quarterly Report October to December 2014, February 2015 
<www.fwc.gov.au> 
477 A.B. [2015] FWC 3353 (4 June 2015); ‘ “Bullying” was 
reasonable management action, says FWC’, Workplace Express 
(online), 5 June 2015 <www.workplaceexpress.com.au> 

a meeting and its purpose to discuss performance 
expectations ‘in a supportive way,’ rather than 
initiated disciplinary action.478 
 When determining reasonable management 
actions, dicta has made clear organisations should 
develop universal grievance procedures, fully transparent 
policies479 and ensure line managers are supported with 
sufficient mentoring and development.480 Disciplinary 
responses should always be commensurate with 
behaviour481 and employees should have a forum to 
respond to allegations.482 Many cases establishing 
unreasonable management conduct have not proved 
continuing risk as employers have proactively alleviated 
the bullying factors.483 In balancing protection of privacy 
against open justice principles, the Commission has 
repeatedly approved disclosing the identities of parties,484 
notwithstanding negative ramifications. This ‘name and 
shame’ approach is used effectively as a deterrent for 
both unfounded applications and errant organisations.485 
 The second research question explored the 
Commission’s anti-bullying case management process, to 
evaluate if it meets objectives. It was found the processes 
contrast other complaint procedures486 as Commissioners 
adopt ‘graduated’ approaches by attempting informal 
resolution prior to determination.487 Research 
commissioned by the FWC found there may be 
‘reluctance’ from parties to mediate, viewing it as a ‘de 
facto’ hearing’.488 Mediation has been tremendously 
effective as a non-formal avenue to ventilate issues and 
generate resolutions. Relatively few complaints proceed 
to hearing, except parties who decline conciliation489 or 
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seek ‘some kind of formal vindication.’490 Fewer matters 
will progress to hearing on jurisdictional grounds as case 
law has defined key provisions. The research posited that 
excluding compensation may provide employers ‘less 
incentive’ to combat bullying,491 however employers are 
reluctant to be branded a bullying organisation, seen 
through impassioned arguments for non-disclosure492 and 
undertakings to eliminate bullying factors to mitigate 
orders being issued.493 Public hearings expose 
management actions to intense scrutiny, so threat of 
orders has proved compelling in the absence of penalties. 
 The Panel Head reports the model is operating 
successfully, however it is too early for any published 
studies to report feedback from applicants, respondents or 
employers. The glowing testimony of the claimant in 
Applicant v Respondent,494 who supported the rescission 
of orders, is an exemplar case illustrating how the novel 
FWC approach is meeting the jurisdictional objectives to 
restore relationships, return workers to a productive state 
and not punish offenders.495 It is hoped these outcomes 
will curb the impact to the economy caused by the toxic 
effects of bullying. The remedial role of the Commission 
is paired with its educative function to aide employers to 
combat bullying through effective strategies. 
 The British approach to workplace bullying 
attempts voluntary conciliation, however this generally 
falls to settling for a confidential payout, which does not 
eliminate bullying behaviour. The high costs of tribunal 
fees and inability for Commissioners to direct employers 
to make workplace adjustments places the focus of 
bullying back with the employer and away from the 
tribunal; seen by some as denying justice. Alternatively, 
the Swedish model, which combats victimisation via 
workplace harmony rests on mature principles of 
workplace consultation, demanding employees receive 
position descriptions, inductions, policies, regular 
development and consistent meetings. This sets an 
aspirational framework for good business practice by 
conveying mutual obligations and expectations of 
management.496  
 In this way, anti-bullying policies or procedures 
either embedded in existing frameworks or developed 
through consultation, is ‘a good starting point’ for 
preventing bullying, as agreed processes facilitate 
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consistent approaches for resolution.497 Internal 
complaint procedures are a mechanism to resolve issues 
and manage the legal risk of employment rights.498 
Employers should intervene early, clearly document 
processes to refute bullying allegations499 and work 
through informal stages before escalating to formal 
processes. SDP Hamberger posits the ‘key’ to combatting 
workplace bullying is to recruit and train competent 
managers.500 
 Business groups posited the anti-bullying laws 
would invade the private domain of the workplace and 
were unnecessary additions to OHS protections,501 
however post commencement this critique has ceased. 
The Australian Council of Trade Unions ‘acknowledges 
the Fair Work Commission’s initiatives’ concerning the 
bullying jurisdiction, however advocates the following 
amendments, that: all workers are covered; unions can 
submit applications; remedies include ‘a regime of 
pecuniary penalties and compensation or damages 
orders’; and the organisational defence of reasonable 
management action is removed.502 
 
Conclusion  

This research has analysed Australia’s novel 
workplace anti-bullying legislation. Key findings relating 
to regulatory processes, human resource management and 
policy development are apposite for the Commission, 
employers, unions and employees.  
 Prior to the anti-bullying laws, employees and 
employers faced a ‘regulatory minefield’ in raising and 
responding to claims via a plethora of state and federal 
avenues.503 The Australian anti-bullying model is 
internationally unique as the Commission has full 
responsibility for handling a complaint from 
commencement to outcome. Application volumes are 
lower than expected and most matters are successfully 
resolved during case management using informal 
approaches of workplace grievance procedures and 
mediation. Hearings are used as last, and not first resort. 
Orders are preventative and rarely made.  
 Consent orders have involved specific 
measures,504 which underpin the legislative purpose of 
restoring relationships and enabling workers to be free 
from bullying.505 As the focus is to eliminate bullying 
and not punish offenders,506 ameliorative employer 
actions to remedy a situation throughout case 
management have mitigated need for orders.507 Costs of 
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bullying extend to negative publicity, so threat of 
publishing orders has induced employers to change 
behaviour. 
 Bullying is an occupational hazard and an 
employer’s failure to combat workplace bullying may 
create a risk to health and safety. Fundamental good 
practice human resource management can assist 
organisations to mitigate bullying claims by 
implementing anti-bullying policies and procedures, 
mindful that ‘the best grievance procedures are… rarely 
used’.508 The focus is on line management, as most 
complaints allege bullying by managers, so organisations 
should recruit and develop leaders who will promote 
workplace harmony and prevent bullying behaviours. If 
workplace bullying can’t be prevented, early intervention 
is critical to mitigating an escalating situation.  
 Whilst trends have identified most complaints 
tend to stem from employees of a large organisation in 
highly populated states, against their managers, bullying 
applications have been received from all states, all 
industries, males and females, subordinates and 
managers. This strongly suggests that bullying conduct is 
not isolated to regions, workplaces or occupations. 509  
The costs to the economy from workplace bullying are 
colossal, yet the toll to individuals can be final. Victoria 
criminalised extreme bullying behaviour and other states 
are yet to follow. The government could establish an 
employment support agency, similar to ACAS, providing 
expert assistance with employee relations matters.  
 SDP Hamberger recently remarked that: ‘The 
appalling damage that can be caused by bullying in the 
workplace has been well documented. As a society we 
cannot turn a blind eye to the issue.’510 Australian 
workers are now legally entitled to the human right to 
remain in a workplace free from the risk of repeated and 
unreasonable bullying conduct. Continued monitoring 
and reporting of the case management model will ensure 
the anti-bullying laws will continue to be relevant and 
effective’.511 
 
Limitations and Further Research 
This research relied on limited publically available 
government and regulatory documents and lacked 
specifically sourced empirical data to test the 
effectiveness of the anti-bullying model. To date no 
research has canvassed feedback from parties to 
Australian bullying applications, which is critical to 
understanding the long-term effectiveness of the model in 
keeping workers employed, productive and safe. 

                                                                                   
Henry; David Power; Grant Crawford; Stephen Wells [2014] FWC 
7923 (18 November 2014). 
508 Senior Deputy President Hamberger, above n 2.     
509 The Fair Work Commission, Anti-Bullying Quarterly Report 
January to March 2014, May 2014; Anti-Bullying Quarterly 
Report April to June 2014, August 2014; Anti-Bullying Quarterly 
Report July to September 2014, November 2014; Anti-Bullying 
Quarterly Report October to December 2014, February 2015 
<www.fwc.gov.au> 
510 Senior Deputy President Hamberger, above n 2.     
511 Andrades, above n 16. 

Emergent research suggests cyber bullying represent a 
new form of bullying512 and this could be explored 
relating to workplace bullying.

                                                 
512 Privitera and Campbell, above n 59. 
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Digital Wills And The Application Of Judicial Dispensing Powers   Keri Neveldsen 
 
 

Introduction 
The overriding principle in succession law is that 

a testator has testamentary freedom to leave property as 
they wish subject to family provisions.1 Family 
provisions provide for the proper maintenance and 
support of eligible dependents.2 This testamentary 
freedom is achieved through the execution of a valid 
will.3 If a deceased dies without a will (or a court finds a 
will invalid), the rules of intestacy apply.4 

Where a will does not meet the prescribed form 
or other formal requirements,5 the courts may apply 
judicial dispensing power to admit an informal will to 
probate.6 This is the power of the court to validate a will 
where it does not meet the formal requirements but 
effectively sets out a testators intention.7 

At least 45% of Australians do not have a valid 
Will.8 Consumer behaviour is changing as confidence in 
accessing and interacting with online services increases.9 
It is possible to conclude that with advances in 
technology and increased comfort in digital mediums, 
more digital wills could be admitted to probate in the 
future. 
 

There have already been a number of cases in 
Australian courts considering the admission of digital 
wills to probate: 

 
• In November 2013, the Supreme Court of 

Queensland admitted an iPhone will to probate: 
Re Yu (2013) QSC 322 ('Re Yu'); 

• A will typed on a computer as a Microsoft Word 
document was found to be a valid will: Yazbek v 
Yazbek (2012) NSWSC 594 ('Yazbek v Yazbek'); 

• The State of Victoria has also admitted a 
webcam recording to probate as an informal 
will.10 

 

                                                 
11Ken Mackie, Principles of Australian Succession Law 
(LexisNexis Butterworths, 2nd ed, 2013), 267. 
2Ibid. 
3In accordance with the Wills Act 1997 (Vic). 
4Administration and Probate Act 1958 (Vic) pt 1 div 6. 
5Wills Act 1997 (Vic) s 7. 
6Ibid s 9. 
7Mackie, above n 1, 117. 
8NSW Trustee and Guardian <http://www.tag.nsw.gov.au/wills-
faqs.html> 
9Australian Communications and Media Authority report 2012-13 
(2015) </~/media/Research and Analysis/Publication/Comms 
Report 2012 13/Word/ACMA Communications report 201213 
WEB docx.docx> 
10Estate of Sheron Jude Ladduhetti (unreported, Supreme Court of 
Victoria, 20 September 2013). 

However, a will kit on a computer was found not to be a 
valid will: Mahlo v Hehir (2011) QSC 243 ('Mahlo v 
Hehir'). 

In each of these cases, the courts were required 
to consider the validity of the digital will under the 
relevant judicial dispensing power.11 Currently the case 
law demonstrates that where admitted to probate, digital 
wills have been admitted as informal wills.12 It appears 
that under current Victorian law,13 a digital will could 
never meet the requirements of a formal will.14 
Proponents are reliant on the exercise of judicial 
dispensing power.15 

With the increased adoption and integration of 
technology in society,16 consideration needs to be given 
to whether the current formalities for a will are still 
appropriate and if there are any circumstances in which a 
digital will could be considered a formal will. That is, 
what functions continue to be served by the formalities 
and is it possible that these requirements could be 
addressed through the use of technology.  
The question is whether the judicial dispensing powers 
provided under section 9 of the Wills Act 1997 (Vic) 
('Wills Act') are adequate to respond to the potential 
increase in digital wills. It may be that legislative changes 
could enhance the integration of digital wills into estate 
planning and succession laws. A more liberal approach to 
will formalities might enable digital wills to be admitted 
to probate without the court having to exercise its 
discretion.  
 
Aim Of The Research 

This project employs a normative analysis of 
existing law. This approach incorporates a review of the 
current law relating to formal requirements for a valid 
will in the State of Victoria and a review of the admission 
of select digital wills to probate. The focus is on 
application to succession law in Victoria although cases 
identified may originate in other jurisdictions. 

Firstly I will identify the current formal 
requirements for a valid will. Secondly I will examine the 
current legislative requirements for the exercise of 
judicial dispensing power by the courts. I will then 

                                                 
11Succession Act 2006 (NSW) s 8; Succession Act 1981 (Qld) s 18; 
Wills Act 1968 (ACT) s 11A; Wills Act 2000 (NT) s 10; Wills Act 
1936 (SA) s 12(2); Wills Act 2008 (Tas) s 10; Wills Act 1997 (Vic) 
s 9; Wills Act 1970 (WA) s 32. 
12See e.g. Re Trethewey (2002) VSC 83, Yazbek v Yazbek (2012) 
NSWSC 594, Re Yu (2013) QSC 322. 
13Wills Act 1997 (Vic). 
14Ibid s 7. 
15Ibid s 9. 
16Australian Communications and Media Authority, ‘Trends in 
Communications and Media Technology, Applications and Use’ 
November 2015. 
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identify and discuss issues raised in recent case law 
particularly in relation to the application of judicial 
dispensing power to digital wills. Finally I will analyse 
whether it is desirable to amend formal will requirements 
or judicial dispensing powers to facilitate an increase in 
digital wills as valid testamentary dispositions. 
 
What Is A Digital Will? 

A digital will generally conforms with the 
provisions of an informal will. In Australia, the term is 
generally used to refer to the form of the will. This is in 
contrast to when the term 'digital will' is used in relation 
to the disposition of digital assets rather than the format 
of the will itself.  
A 'digital will' is more than an electronic record. It 
expands beyond the mere storing of a written document 
on a personal computer. A digital will refers to the 
medium of expression, but still needs to meet the 
requirements of a document pursuant to the 
Interpretation of Legislation Act 1984 (Vic) being:17 

 
document includes, in addition to a document in 
writing –  
(a) any book, map, plan, graph or drawing; 
(b)  any photograph; 
(c)  any label, marking or other writing which 
identifies or describes anything of which it forms 
part, or to which it is attached by any means 
whatsoever; 
(d)  any disc, tape, sound track or other device in 
which sounds or other data (not being visual images) 
are embodied so as to be capable (with or without the 
aid of some other equipment) of being reproduced 
therefrom; 
(e)  any film (including microfilm), negative, tape or 
other device in which one or more visual images are 
embodied so as to be capable (with or without the aid 
of some other equipment) of being reproduced 
therefrom; and 
(f)  anything whatsoever on which is marked any 
words, figures, letters or symbols which are capable 
of carrying a definite meaning to persons conversant 
with them; 

 
Formalities Of Wills 

In all Australian jurisdictions the formalities for 
a valid will generally include that the will be in the 
prescribed form - in writing, signed by the testator in the 
presence of two witnesses.18 

Formalities of a will are designed to serve a 
number of functions including:19 

1. Evidentiary function 
Provide proof of the deceased’s testamentary wishes. 
Generally the signature is taken as authentication of the 

                                                 
17Interpretation of Legislation Act 1984 (Vic) s 38. 
18Succession Act 2006 (NSW) s 6; Succession Act 1981 (Qld) s 10; 
Wills Act 1968 (ACT) s 9; Wills Act 2000 (NT) s 8; Wills Act 1936 
(SA) s 8; Wills Act 2008 (Tas) s 10; Wills Act 1997 (Vic) s 7, Wills 
Act 1970 (WA) s 8. 
19Mackie, above n 1, 108. 

document as a prevention of fraud thereby ensuring the 
document is a true record of the testators intentions. 

2. Cautionary function 
Emphasise the seriousness and gravity of making a will 
including the disposition of property. 

3. Protective function 
Discourage suspicious circumstances such as undue 
influence, forgery or fraud. 

4. Administrative function 
Establish the integrity of a will through the 
standardisation of testamentary activity to reduce the risk 
of litigation.  

In Re Estate of Wai Fun Chan (2015) NSWSC 
1107 ('Re Chan'), the court noted that the purpose of 
formalities was ‘…not intended to be onerous or to do 
otherwise than to facilitate the orderly administration of 
probate law.’20 
 The formal requirements are set out in section 7 
of the Wills Act:21 
 

7  How should a will be executed? 
(1)  A will is not valid unless— 
(a)  it is in writing, and signed by the testator or by 
some other person, in the presence of, and at the 
direction of the testator; and 
(b)  the signature is made with the testator's intention 
of executing a will, whether or not the signature 
appears at the foot of the will; and 
(c)  the signature is made or acknowledged by the 
testator in the presence of two or more witnesses 
present at the same time; and 
(d)  at least two of the witnesses attest and sign the 
will in the presence of the testator but not necessarily 
in the presence of each other. 
(2)  A statement in a will that the will has been 
executed in accordance with this section is not 
necessary for the will to be valid. 
(3)  Where a testator purports to make an appointment 
by his or her will in the exercise of a power of 
appointment by will, the appointment is not valid 
unless the will is executed in accordance with this 
section. 
(4)  Where a power is conferred on a person to make 
an appointment by a will that is to be executed in some 
particular manner or with some particular solemnity, 
the person may exercise the power by a will that is 
executed in accordance with this section, but is not 
executed in that manner or with that solemnity. 

 
Section 7(1)(a) – Wills Act 

The words ‘in writing’ are not defined in the 
Wills Act. Reference is therefore made to the 
Interpretation of Legislation Act 1984 (Vic) which 
defines 'writing' to include:22 

 
'all modes of representing or reproducing words, 
figures or symbols in a visible form  

                                                 
20(2015) NSWSC 1107 [5]. 
21Wills Act s 7. 
22Interpretation of Legislation Act 1984 (Vic) s 38. 
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and expressions referring to writing shall be 
construed accordingly.' 
 

Therefore there are no restrictions on the material on 
which the writing appears.  
 
Section 7(1)(b) – Wills Act 

A will must be signed by a testator with the 
intention of giving effect to the will.23 The signature is a 
question of fact for the court. Courts have traditionally 
exhibited a liberal interpretation.24 In Re Trethewey 
(2002) VSC 83 ('Re Trethewey') the court admitted to 
probate as an informal will an electronic file stored on a 
computer. His honour Beach J held that the name at the 
foot of the document was equivalent to a signature.25 
 Likewise in Re Yu the Supreme Court of 
Queensland determined under its judicial dispensing 
power,26 that a document created and stored by the 
deceased in the notes application of his iPhone 
constituted a valid will. The court found that the 
document was intended by the testator to be a will 
because he identified the document as his will, formally 
identified himself as the testator, appointed an executor, 
and typed his name where a signature would normally be 
expected on a written document.27 
 
Section 7(1)(d) – Wills Act 

A testator must sign and/or acknowledge their 
signature in the presence of at least two or more 
witnesses present at the same time as the testator.28 As 
we will see from the digital wills cases, this criteria is 
normally not met by digital wills and therefore those 
testamentary dispositions must be considered an informal 
will under section 9 of the Wills Act. 
 
Judicial Dispensing Powers 

Judicial dispensing power refers to provisions 
under which the court is to be satisfied that, despite non-
compliance with will formalities, the intentions of the 
testator can be upheld and not defeated by the application 
of strict formalities.29 If the court is satisfied, it can admit 
an informal will to probate.30 

Since the 1970s most Australian jurisdictions 
have enacted some form of judicial dispensing power.31  
The courts earlier approaches to exercising this judicial 
dispensing power differed depending on the jurisdiction 
and the emphasis of form versus substance with some 
states exhibiting a more liberal approach than others.32 

                                                 
23Wills Act s 7(1)(b). 
24Mackie, above n 1, 110. 
25(2002) VSC 83 [20]-[21]. 
26Succession Act 1981(Qld) s 18 – substantially similar to Wills Act 
1997 (Vic) s 9. 
27(2013) QSC 322 [9]. 
28Wills Act s 7(1)(d). 
29Mackie, above n 1, 117. 
30Wills Act s 9. Where the testator died after 20 July 1998. 
31Mackie, above n 1, 118-119. 
32Rosalind Atherton, ‘Dispensing with Wills Formality in 
Australia: the Problem of the Draft Will in the Tranquil 
Revolution’ (1994) 2(1) Australian Property Law Journal 68, 71. 

 The judicial dispensing provisions were 
introduced in the State of Victoria in the Wills Act. By 
2007 it appears that Australia was one of the few 
common law countries where an electronic will could be 
admitted to probate.33 Neither Canada, England nor the 
United States of America (‘USA’) generally recognised 
an electronic will as a legal document because their 
legislation did not define electronic records as being in 
“writing” or constituting a “document”.34 
 The current judicial dispensing power provisions 
of the Wills Act are:35 
 

9 When may the Court dispense with requirements 
for execution or revocation? 
(1)  The Supreme Court may admit to probate as the 
will of a deceased person— 
(a)  a document which has not been executed in the 
manner in which a will is required to be executed by 
this Act; or 
(b)  a document, an alteration to which has not been 
executed in the manner in which an alteration to a 
will is required to be executed by this Act— 
if the Court is satisfied that that person intended the   
document to be his or her will. 
(2)  The Supreme Court may refuse to admit a will to 
probate which the testator has purported to revoke by 
some writing, where the writing has not been 
executed in the manner in which a will is required to 
be executed by this Act, if the Court is satisfied that 
the testator intended to revoke the will by that 
writing. 
(3)  In making a decision under subsection (1) or (2) 
the Court may have regard to— 
(a)  any evidence relating to the manner in which the 
document was executed; and 
(b)  any evidence of the testamentary intentions of the 
testator, including evidence of statements made by 
the testator. 
(4)  This section applies to a document whether it 
came into existence within or outside the State. 
(5)  The Registrar may exercise the powers of the 
Court under this section— 
(a)  where the Court has authorised the Registrar to 
exercise the Court's powers under this section; and  
(b)  where— 
(i)  all persons who would be affected by a decision 
under this section so consent; or 
(ii)  if consent is not given, the value of the estate 
does not exceed the limit set for the purposes of this 
section by the Court. 
(6)  In this section document has the same meaning as 
in the Interpretation of Legislation Act 1984. 

 
The legislative provisions in other states and territories 
are substantively the same.36 This judicial dispensing 

                                                 
33Gerry Beyer, and Claire Hargrove, ‘Digital Wills: Has the Time 
Come for Wills to Join the Digital Revolution?’ (2007) 33 Ohio 
Northern University Law Review 865, 890. 
34Beyer, above n 33, 890 - with the exception of the State of 
Nevada. 
35Wills Act s 9. 
36Succession Act 2006 (NSW) s 8; Succession Act 1981 (Qld) s 18; 
Wills Act 1968 (ACT) s 11A; Wills Act 2000 (NT) s 10; Wills Act 
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power applies to all informal wills regardless of 
medium.37 The standard of proof required for a court to 
be satisfied to admit an informal will to probate is the 
civil standard of the balance of probabilities.38 
 It appears that in all jurisdictions where there is a 
judicial dispensing power, there are three threshold 
requirements that need to be met before a court can 
exercise is judicial discretion. Firstly there must be a 
document.39 Second, that document must record the 
testamentary intentions of the deceased.40 Finally, the 
document must have been intended to operate as a will.41 
 
Document 

First, there must be a document.42  Section 9(6) 
of the Wills Act provides that ‘document’ has the same 
meaning as in the Interpretation of Legislation Act 1984 
(Vic) being:43 

 
document includes, in addition to a document in 
writing –  
(a) any book, map, plan, graph or drawing; 
(b)  any photograph; 
(c)  any label, marking or other writing which 
identifies or describes anything of which it forms 
part, or to which it is attached by any means 
whatsoever; 
(d)  any disc, tape, sound track or other device in 
which sounds or other data (not being visual images) 
are embodied so as to be capable (with or without the 
aid of some other equipment) of being reproduced 
therefrom; 
(e)  any film (including microfilm), negative, tape or 
other device in which one or more visual images are 
embodied so as to be capable (with or without the aid 
of some other equipment) of being reproduced 
therefrom; and 
(f)  anything whatsoever on which is marked any 
words, figures, letters or symbols which are capable 
of carrying a definite meaning to persons conversant 
with them; 
 

One of the first cases regarding what can be considered 
modern judicial dispensing power in relation to digital 
wills was Estate of D M Edwards; Treacey v Edwards 
(2000) NSWSC 846. In that case the court was asked to 
declare a cassette tape as a codicil under section 18A of 
the Probate and Administration Act 1898 (NSW)44 (the 
equivalent of section 9(1)(b) in Victoria).45 
 The first threshold test was passed as the court 
held that the definition of “document” for the purposes of 
                                                                                   
1936 (SA) s 12(2); Wills Act 2008 (Tas) s 10; Wills Act 1970 (WA) 
s 32. 
37Wills Act s 9. 
38Mackie, above n 1, 118. 
39See e.g. Wills Act s 9. 
40Ibid. 
41Ibid. 
42Ibid s 9(1)(a). 
43Interpretation of Legislation Act 1984 (Vic) s 38. 
44The predecessor to the Succession Act 2006 (NSW) s 8, which 
remains substantially the same. 
45Wills Act s 9(1)(b). 

section 18A could be found in the Interpretation Act 
1987 (NSW),46 and concluded that an audio cassette did 
constitute a document as sound could be reproduced.47 
 In determining whether the audio recording was 
a document, the court was satisfied on the evidence that 
the audio tape was made prior to the will,48 and that the 
will referred to the attached list on the audio tape.49 The 
court considered evidence of the deceased's testamentary 
intentions,50 and was concerned with giving effect to 
those intentions by endorsing substance over form.51 
Applying this in Cassie v Koumans; Estate of Cassie 
(2007) NSWSC 481, the court determined that a video 
recording was a document.52 
 In Victoria, for the purposes of determining 
whether a document existed, the court in Re Trethewey 
held that a computer file was capable of being reproduced 
and met the definition of document within the meaning of 
section 38 of the Interpretation of Legislation Act 1984 
(Vic).53  
 In Queensland, the Supreme Court in Re Yu 
accepted as a document a record that had been created 
and stored by the deceased in the Notes application of the 
testator's iPhone.54 More recently the Supreme Court of 
Victoria admitted a webcam recording to probate as an 
informal will.55 
 Given the broad spectrum of cases covered 
across the states, it appears that the judicial dispensing 
provisions are adequate for the courts to determine that a 
variety of mediums can be construed as a document.  
This is a matter of fact for the court to determine in each 
case. Given the catch-all definition of 'document' in sub-
section (f),56 it is difficult to hypothesise a scenario in 
which the court might not determine a medium to be a 
will. However this is a process of examination for the 
courts to undertake. It seems unlikely that legislation or 
regulations could adequately cover all scenarios the court 
may potentially be required to consider. 
 
Document purporting to state testamentary intentions 

The second threshold requirement is that the 
document must purport to state the testamentary 
intentions of the deceased.57  This is a question of 
substance over form as the court needs to determine 
whether the contents of the will represent the deceased 
final wishes.58 

                                                 
46Interpretation Act 1987 (NSW) s 21. 
47(2000) NSWSC 846, [26]-[27]. 
48NSWSC 846 [8]. 
49(2000) NSWSC 846 [6]. 
50(2000) NSWSC 846 [112] 
51(2000) NSWSC 846 [14]. 
52(2007) NSWSC 481 [9]. 
53(2002) VSC 83 [14]. 
54(2013) QSC 322 [1]-[2], [4]. 
55Estate of Sheron Jude Ladduhetti (unreported, Supreme Court of 
Victoria, 20 September 2013). 
56Interpretation of Legislation Act 1984 (Vic) s 38. 
57Wills Act s 9(1). 
58Atherton, above n 32, 75. 
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 In Yazbek v Yazbek, the New South Wales 
('NSW') Supreme Court admitted to probate an informal 
document created electronically in the form of a 
Microsoft Word document on the deceased’s laptop. His 
honour, Slattery J summarised:59 
 

‘Testamentary intentions are an expression of what a 
person wants to happen to his or her property upon 
death: Re Trethewey (2002) VSC 83 at [16] per Beach 
J. In the context of informal wills “a document in 
which a person says what that person intends shall be 
done with that person’s property upon death seems...to 
be a document which embodies the testamentary 
intentions of that person”: Re Estate of Masters (1994) 
33 NSWLR 446 at [469] per Priestly JA.’ 
 

Significantly in Cassie v Koumans; Estate of Cassie 
(2007) NSWSC 481, the court did not admit a video will 
to probate. This case related to an application for a 
declaration that a video recording made by the deceased 
was a testamentary instrument operating as a codicil to 
the formal will. The court was not required to exercise its 
judicial dispensing power as it held that the video 
recording was not intended to be a testamentary 
disposition varying the will, rather an explanation by the 
deceased of the contents of the will.60 The court noted 
that for the claim to proceed it would have been 
necessary to show that the document (the video 
recording) was intended by the deceased to operate as a 
variation to the will and that it embodied those 
testamentary intentions.61 His honour, Windeyer J 
considered the transcript of the video,62 the language 
used by the deceased (.e.g. “I hope that explains…”),63 
the context as a whole,64 and concluded that the deceased 
did not intend the document (the video recording) to 
operate as a testamentary instrument.65 
 As with other informal wills, if a document is 
precatory in nature, it may not represent the intent of the 
testator.66 In this regard courts can consider evidence as 
to the circumstances in which a digital will was made to 
clarify the testator's intention.67 This is a benefit of 
retaining the judicial dispensing power process. It would 
be unlikely for any potential legislative changes to 
provide a mechanism to admit a digital will to probate 
without the court exercising its discretion. 
 
Testator intended document to be his or her will 

The final threshold requirement is that the 
deceased must have intended the document to constitute a 
will.68 Where previously this test was based on the 

                                                 
59(2012) NSWSC 594 [83]. 
60(2007) NSWSC 481 [15]. 
61(2007) NSWSC 481 [9]. 
62(2007) NSWSC 481 [10]-[13]. 
63(2007) NSWSC 481 [15]. 
64(2007) NSWSC 481 [14]. 
65(2007) NSWSC 481 [15]. 
66Mackie, above n 1, 126. 
67Ibid 129. 
68Wills Act s 9. 

substantial compliance doctrine,69 the onus of proof is on 
the propounder to prove on the balance of probabilities 
that the deceased intended the document to be his or her 
will.70  
 The first significant test for the State of Victoria 
was Re Trethewey. This was a revolutionary case where 
the testator left an electronic document on a hard disk, 
telling people the will was on the computer. Under 
section 9(3) of the Wills Act the court was able to 
consider evidence, including as to statements made by the 
testator.71 The court held that the three threshold tests 
were met - that the will was a document within the 
meaning of section 38 of the Interpretation of Legislation 
Act 1984 (Vic),72 the document recorded the deceased's 
testamentary intentions,73 and that the document was 
intended to be the will.74 
 This is distinguished in Mahlo v Hehir where the 
court did not admit an electronic document to probate as 
it held that the deceased had planned that a printed copy 
of the electronic document be her will. The court 
concluded that the deceased knew the requirements for a 
formal will from her previous experience.75 This case 
involved a will that had been typed on a home computer. 
The plaintiff claimed that this document was the informal 
will of the deceased. They did not claim in the alternative 
that a printed, signed, un-witnessed copy of the document 
that was unable to be located could be the informal will 
of the deceased. 
 In this case the court considered the evidence of 
the deceased’s father regarding the deceased's 
testamentary intentions.76 Further the court considered 
the relevance of The Estate of Masters (Deceased); Hill v 
Plummer to the present facts and whether, in addition to 
setting out testamentary intentions of the deceased, the 
document had been intended by the deceased to be her 
will.77 Based on the evidence, the court was not satisfied 
that the deceased intended the electronic document to be 
her will.78 
 While the court was satisfied that the deceased 
had intended to make will in the terms set out in the 
document, this was not sufficient to pass the threshold 
test of the third criteria, distinguishing the case from Re 
Trethewey where the electronic document was intended 
to be the will.79 
 The case of Re Chan represents the first video 
recording admitted to probate in NSW. This case related 
to an application for a declaration that a DVD made by 
the deceased was a testamentary instrument operating as 
a codicil to the formal will. The applicant propounded 

                                                 
69Mackie, above n 2, 119-120. 
70Ibid 133-135. 
71(2002) VSC 83 [7]. 
72(2002) VSC 83 [11]-[14]. 
73(2002) VSC 83 [15], [18]. 
74(2002) VSC 83 [19]. 
75(2011) QSC 243 [41]. 
76(2011) QSC 243 [27]. 
77(2011) QSC 243 [40]. 
78(2011) QSC 243 [41]. 
79(2011) QSC 243 [44]. 
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that it was the intention of the deceased that the document 
(the DVD) act as a variation to the formal will. The court 
noted that an informal will does not attract the 
presumption of capacity, knowledge or approval of the 
testator arising from due execution.80 This means that the 
proponents of a digital (informal) will must satisfy the 
court of the testator's capacity, intention and knowledge.  
 In Re Chan, the court noted that ‘…a premium is 
place upon substance over form in ascertaining the 
testamentary intentions of a deceased person…’.81 This 
appears to be a departure from the earlier emphasis in 
NSW courts of form over substance.82 It appears that this 
may be due to amendments to the Succession Act 2006 
(NSW). Significantly for NSW the definition of 
documents expanded to include ‘anything from which 
sounds, images or writings can be reproduced with or 
without the aid of anything else’.83  This now appears to 
represent a more uniform approach across jurisdictions. 
 
Evidence the courts may consider 

The court is able to consider extrinsic evidence 
to adduce the intention of the testator.84 Courts need to be 
satisfied that the document is more than a statement of 
wishes or a draft will and can have regard to evidence 
including the way the document was executed (if it was) 
and statements as to the deceased’s testamentary 
intentions. 85 
 The NSW Supreme Court did admit to probate 
an informal document created electronically in Yazbek v 
Yazbek. This case involved a man who suicided and left 
an electronic will which the plaintiff was applying to be 
admitted to probate as an informal will. This was opposed 
by the defendants who argued that either the unrecovered 
printed copy of the will had been the will and had 
therefore been revoked by the deceased, or alternatively 
that the deceased had died intestate. 
 The application addressed the criteria under 
section 8 of the Succession Act 2006 (NSW).86 The court 
considered expert evidence and found that the document 
was likely to have been created by the deceased and not 
edited or accessed by any other parties.87 The court also 
considered evidence about the testamentary intentions of 
the deceased including that he had told parties that there 
was a will on his computer.88 The technical evidence 
indicated that the document had been opened and read 
but not amended in any way, thereby indicating the 
document still represented the deceased's testamentary 
intentions and that he intended the document to be his 
will.89 

                                                 
80(2015) NSWSC 1107 [18].  
81(2015) NSWSC 1107 [4]. 
82Atherton, above n 32, 71. 
83Interpretation Act 1987 (NSW) s 21. 
84Wills Act s 9(3). 
85Mackie, above n 1, 133. 
86The equivalent of Wills Act s 9. 
87(2012) NSWSC 594 [26]. 
88(2012) NSWSC 594 [52]. 
89(2012) NSWSC 594 [57], [67]. 

 In satisfying himself that the electronic 
document in this case was a document for the purposes of 
section 8 of the Succession Act 2006 (NSW), his honour 
Slattery J considered equivalent legislation in other state 
supreme court decisions such as Re Trethewey per Beach 
J and Mahlo v Hehir per McMurdo J.90 
 This case was distinguished from Mahlo v Hehir 
in that while both cases considered the admission of an 
electronic will to probate, in that case it was considered 
that the deceased had not intended the document to be the 
will.91 Evidence considered by his honour included the 
title of the saved document, 92 the times and dates the 
document was created, edited and accessed. 93 The 
language used indicated that the deceased intended the 
document to operate after death. 94 The typed name was 
held to amount to a 'signature' representing adoption of 
document as operative.95 
 In 2013 the Supreme Court of Queensland 
accepted an 'iPhone will' created and stored by the 
deceased in the Notes application of his iPhone as 
constituting a valid will in Re Yu. In that case the court 
considered Yazbek v Yazbek as having been decided 
under 'legislation substantially similar'.96 It was held that 
there was a document,97 which purported to be the 
testamentary intentions of the deceased,98 and that the 
document was intended to be the will.99 
 These cases demonstrate the court's approach to 
digital wills has been to consider these in the same 
manner as any informal will. They highlight that a digital 
will is simply a format. Generally the testamentary 
document will not be signed or witnessed according to 
the formal requirements. The distinguishing feature of a 
digital will is perhaps the evidence that can be adduced to 
support the will being admitted to probate. This is 
because of the electronic footprint and metadata that can 
be extracted. 
 For example in Yazbeck v Yazbeck the court 
heard that the testator had opened the document on more 
than one occasion after its creation and understood this to 
be continued validation that the document was intended 
to be the will.100 
 The evidence available to the court for digital 
wills may be more comprehensive than compared to other 
informal wills. However the purpose of the evidence is to 
enable the court to determine whether the threshold 
criteria have been met. The variable factors in each case 
make it impossible to regulate the types of evidence that 
might be required by the court. Therefore a legislative 
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change may not be comprehensive enough to allow 
digital wills to be admitted to probate without the 
exercise of judicial discretion. 
 
Technology And The Formalities 

Revisiting the formalities, set out in section IV 
above, it is timely to reconsider whether the functions can 
be served through the use of technology. 
 
Authentication 

The function of a signature on a will is to 
authenticate the document as representing the deceased’s 
testamentary intentions.101 With advances in technology 
there are now alternatives to authenticating digital wills. 
For example electronic signatures, password protection, 
or encryption software. 

A paper will that is signed is prima facie a true 
testamentary disposition.102 It appears that when it comes 
to digital wills there are concerns about authenticity or 
whether the will is the subject of fraud or deception.103 
Under the current Victorian legislation, the proponent of 
a digital will is required to prove that the authenticity of 
the testamentary disposition. 
 As we have seen, in Yazbek v Yazbek the court 
held that a typed name where a signature normally occurs 
was sufficient.104 The court held that the name was not an 
electronic reproduction of a signature but, applying Re 
Threthewey the typing of the name where a signature 
would normally appear on a written document indicated a 
‘signature’. Likewise, in Re Yu the court held that the 
typed name where the signature would normally appear 
on a paper document was formally identifying the 
deceased with his full name and address.105 This went to 
determining that the document was intended by the 
deceased to form his will.106 
 It appears that the courts are determining that an 
element of the digital will forming the ‘signature’ is 
sufficient. It is questionable whether this alone addresses 
the function of authentication. However, with other 
factors in each case such as password protection, 
circumstances of access etc, it is a combination of 
elements that can authenticate the digital will, not just the 
signature itself. 
 The State of Nevada in the USA enacted 
legislation in 2001 to permit probate courts to recognise 
the validity of a will that exists solely in an original 
electronic format.107 Under the Nevada legislation, a 
testator is required to meet storage and authentication 
requirements for validity being: 
 

                                                 
101Mackie, above n 1, 110-111. 
102Ibid. 
103Beyer, above n 33, 866. 
104(2012) NSWSC 594 [26]. 
105(2013) QSC 322 [7], [9]. 
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107Scott Boddery, ‘Electronic Wills: Drawing a Line in the Sand 
Against Their Validity’ (2012) 47(1) Real property, Trust, and 
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• written, created, and stored in an electronic record that 
contains: 

o date 
o electronic signature 
o at least one authentication characteristic of 

the testator 
• does not require witness attestation 

 
The authentication characteristic of the testator can 
include: 
 

• A unique biological element similar to a fingerprint 
• A retinal scan 
• Facial or voice recognition 
•  

Biometrics have advanced in the last 15 years however 
incorporation into electronic wills has not been as widely 
utilised as legislators envisaged.108 Boddery argues that 
the Nevada legislation is actually an inconvenience to 
testators due to the difficulty in meeting the 
authentication requirements.109  
 Australia is not at the stage of having biometric 
authentication readily available. Courts appear to have 
sufficient mechanism within the judicial dispensing 
powers to address the issue without fundamentally 
challenging the authentication function the signature 
represents. 
 
Cautionary 

There seems to be concern that the widespread 
use of digital wills will remove the gravitas of creating a 
final testamentary disposition. History demonstrates that 
the courts have been willing to admit to probate non-
traditional form wills include a will written on an 
eggshell and step ladder. It is possible that in the future a 
Facebook post, or tweet, or YouTube video could be 
admitted as an informal will however to date there is no 
record of a testator creating a valid formal or informal 
will using social media.110 
 The article ‘Could you create a will on 
Facebook?’ considers that while the possibility exists that 
a document setting out a testator’s testamentary intention 
and intended to operate as a will could be created on 
social media, it would require significant extrinsic 
evidence and the operation of judicial dispensing power 
for such a will to be admitted to probate under relevant 
succession legislation.111 
 It seems to me that testators are willing to use the 
tools that are available to them. It may be that 
circumstances prevent the completion of a valid formal 
will and necessitate a digital will. Modern tools now 
reflect the ubiquitous nature of technology. 
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Protective 
Any will could be open to an allegations arising 

from suspicious circumstances. The person alleging such 
circumstances had the onus of proving any such 
allegation.112 There are existing doctrines to deal with the 
issue of fraud.113 In relation to digital wills there is a need 
to perhaps consider the possibility of digital wills being 
hacked and changed without the testators knowledge.114 
The issue here therefore is the use of evidence and the 
associated costs. 
 In Yazbek v Yazbek the plaintiff adduced expert 
forensic computer evidence to demonstrate that the 
computer was password-protected and the deceased was 
the only person to create, edit and access the document. 
The evidence considered by his honour included the title 
of the saved document,115 the times and dates the 
document was created, edited and accessed.116 The 
language employed indicated that the deceased intended 
the document to operate after death.117 The court heard 
technical evidence that the deceased had opened and read 
the document but not amended it in any way prior to 
death, thereby indicating the document still represented 
his testamentary intentions and that he intended the 
document to be his will.118 Finally the testator had typed 
his name after the final salutation representing adoption 
of document as operative.119 
 The State of Nevada's legislative requirements 
were designed to provide protective function. The cases 
considered so far in Australia have not yet addressed the 
protective benefits that digital wills could provide. 
Boddery however concluded that any convenience gains 
by allowing for electronic wills are not worth the ' … 
increased exposure to fraud that sometimes accompanies 
electronic transactions.'120 
 
Administrative 

The final function served by the formalities of 
wills is standardization to reduce the risk of litigation.121 
Standardization of some aspects of electronic wills could 
potentially be achieved however in the face of rapidly 
changing technology it could be difficult for legislation to 
keep pace. For example, if a will had been created on a 
floppy disk how would that be accessed in 2016? On the 
other hand audio and video can 'immortalize sound waves 
and graphic images'.122 It is more likely that given the 
volume of wills considered by the courts each year, a 
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written will is likely to be a more simple and efficient 
solution than widespread introduction of digital wills.123 
 
Cost 
In Re Chan the court noted:  

 
‘… the transaction costs of satisfying the Court that those 
requirements [of section 8] have been met may be an 
unnecessary burden on the will-maker’s deceased 
estate.’124 
 

His honour, Lindsay J was referring to the cost of the 
process to prove an informal will. In this case an 
application was made to admit an informal will to probate 
(section 8 of the Succession Act 2006 (NSW) being 
substantively similar to section 9 of the Wills Act. 
 His honour is suggesting that the cost to the 
estate (presuming an order is made for costs of the 
plaintiff to be paid from the estate) may reduce the 
benefit to the beneficiaries. This was perhaps an 
unintended consequence on the testator. Implicit in this is 
a suggestion to testators to consider that even though a 
digital will could be made, should it be made. 
 The admission of a digital will to probate is not 
automatic and requires the exercise of discretion of the 
court. The cost of applying to the court to dispense with 
the formal requirements and admit the will to probate 
may be prohibitive and restrict access to justice. 
 
Conclusion 

The courts appear willing, under the judicial 
dispensing powers, to apply established legal practices to 
new technology. It is not revolutionary for an unsigned or 
unwitnessed will to be admitted to probate. For digital 
wills it may be more novel depending on the technology 
that is employed. 
 In Estate of D M Edwards; Treacey v Edwards 
(2000) NSWSC 846, the court noted that digital wills 
generally would require amendment to the formalities 
and therefore needed to be dealt with by the courts by 
exception and suggested that general reform may be 
required.125 His honour expressed concern that if there 
was an increase in digital wills there might be a need to 
address the requirement of formalities.126  
 The case law demonstrates how the application 
of the judicial dispensing power has progressed over 
time. As indicated, once the threshold requirements are 
met, the court is able to exercise its judicial discretion to 
determine whether to admit an informal will to 
probate.127 
 In considering the first criteria of there being a 
'document' above, I noted that in most states the relevant 
interpretation legislation allows for the courts to interpret 
technology broadly within the definition. The case law 
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demonstrates that the judicial dispensing power allows 
the courts to admit to probate a variety of digital wills. As 
the identification of a document is a matter of fact for the 
court, it would appear that legislative change would 
potentially not increase the ability for a digital will to be 
admitted to probate without the application of the courts 
discretion. 
 The second and third criteria's were that there be 
a document that purports to state the testamentary 
intentions and that the testator intended to be the will. 
This requires examination by the court of the nature and 
circumstances of the document. Where a will meets the 
formal requirements it is prima facie a valid will. Given 
the variety of factors that can be present with a digital 
will, it is unlikely that legislative change could identify 
all potential scenarios.  
 At this time the evidence does not suggest that 
the functions served by will formalities can be dispense 
with. Nor does it appear that a change of legislation to 
support the valid execution of digital wills is necessary. 
In her 1994 article Rosalind Atherton suggested that the 
formalities of wills may need to be reviewed in the future 
in light of the judicial dispensing powers.128 Twelve 
years on there have been some changes largely it appears 
in the approach of the courts to substance over form. At 
this time I would argue that it is not necessary that the 
formalities of a will be removed altogether.129 Having 
considered the court's approach to digital wills, it appears 
that the judicial dispensing powers are adequate to 
consider the cases and provide precedent across all 
informal wills regardless of form.  
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