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acknowledgement of country

In the spirit of reconciliation the RMIT Law Students' Society acknowledges the
Wurundjeri people and Boon Wurrung people of the Kulin nations as the traditional
custodians of the land on which the University stands and their connection to land,
sea and community. We pay our respect to their Elders past, present, extend that
respect to all Aboriginal and Torres Strait Islander peoples today and support the
continuation of cultural, spiritual and educational practices of Aboriginal and Torres
Strait Islander peoples.

It should be warned to Aboriginal and Torres Strait Islander peoples should be aware
that this publication may contain images or names of people who have passed away.
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president's welcome
KAYLA DE SILVA

Welcome to the 2021/22 edition of the RMIT Law Students' Society McPherson's
Papers. I along with the rest of the RMIT Law Students' Society are proud to yet again
publish the wonderful work of several students and extend a warm thank you to those
who submitted their work.

The role of the RMIT Law Students' Society has shifted over the last few years since the
beginning of the Covid-19 pandemic - pushing the envelope to better enhance the law
school experience both virtually and in-person.

From the outset, the LLB, Juris Doctor and Legal and Dispute Studies programs have
recognised the value of an active law students' society. They have supported students
to celebrate, collaborate and develop a lively student network beyond the walls of the
Royal Melbourne Institute of Technology. The RMIT Law Students' Society hosts a
vibrant social calendar, a jam-packed newsletter, several careers networking events
and an active mooting program (internal and external).

This edition of the McPherson Papers presents the practical skills of the RMIT Law
students are matched with the intellectual thoroughness, precise analysis, and a
capacity to communicate outside of the box. The writing and quality of the legal
research is impeccable.
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the ex-situ statehood, and its
maritime boundaries: a novel
experience or are we all in the
same boat
LUCINDA BASHFIELD
INTRODUCTION
‘When I am asked to define the future that my people want,’ said Kiribatian President
Taneti Maamau, ‘it remains for me to convey that Kiribati wants an uncompromised
future.’1 Maamau

referred to the near inevitable sea-level rise which threatens the

legal statehood of small island nations across the world.2 With the accepted criteria
holding territory and permanent population as preconditions of legal statehood, lowlying states impacted by sea-level rise and

thus gradually more uninhabitable

territories face the potential of de-recognition of their sovereignty upon the sinking of
their state.3 Such a dilemma results from the international community’s failure to
deal with this issue.4 As climate change challenges long-held legal precepts like
statehood and recognition, transformative international law must create avenues for
continued statehood. Notwithstanding an emergence of discussions and working
groups,5 there has been no formal contingency planning for transformed statehood
recognition, the continued or dissolved recognition of a territory-less state’s maritime
boundaries, nor migration of populations.6 Yet states not satisfying the accepted
1 UN GAOR, 75th sess, 11th plen mtg, UN Doc A/75/PV.11 (25 September 2020) (‘75th UN GAOR’).
2 Maxine Burkett, ‘The Nation Ex-Situ: On Climate Change, Deterritorialized Nationhood and the Post-Climate Era’ (2011) 2 Climate Law
345 <https://www.law.hawaii.edu/files/content/coliver/345-374%20Burkett.pdf>; Joshua Keating, ‘The Sinking State: This Is What Happens
When Climate Change Forces an Entire Country to Seek Higher Ground’, The Washington Post (online, 26 July 2018)
<https://www.washingtonpost.com/news/posteverything/wp/2018/07/26/feature/this-is-what-happens-when- climate-change-forces-anentire-country-to-seek-higher-ground/>; Anote Tong and Matthieu Rytz, ‘Our Island Is Disappearing but the President Refuses to Act’,
The Washington Post (online, 24 October 2018) <https://www.washingtonpost.com/news/theworldpost/wp/2018/10/24/kiribati/>.
3 Keating (n 2); Burkett (n 2).
4 Keating (n 2).
5 See the United Nations Committee on International Law and Sea-level Rise: https://legal.un.org/ilc/guide/8_9.shtml
6 Rosemary Rayfuse, ‘International Law and Disappearing States: Utilising Maritime Entitlements to Overcome the Statehood Dilemma’,
(7 September 2010) <https://www.researchgate.net/publication/228150668_International_Law_and_Disappearing_States_Utilising_
Maritime_Entitlements_to_Overcome_the_Statehood_Dilemma/> 282.
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statehood criteria are neither novel nor non-existent, but function daily within the
international community. Despite the misnomer of fixed preconditions of statehood,
the international community can define a new statehood when climate change takes
hold. This paper will argue that the combination of frozen maritime boundaries and
recognition of the state ex-situ provides a transformed alternative version of
statehood. As such, this paper begins by providing an overview of the trio elements
which make up an island nation state; statehood, recognition, and maritime
entitlements, and how these might be taken away. A case study of Kiribati will follow,
detailing the threats climate change poses to its inhabitability and territory, and
therefore a lens through which to understand alternative models of statehood. Such
models will then be discussed, focussing on the state ex-situ. The paper will finish
with a discussion of why states should care about this issue; predominantly that
climate change is indiscriminate, and ‘demands a rethinking of deeply held legal
precepts.’7
II. SUBMERGED STATE DILEMMA: STATEHOOD, RECOGNITION AND MARITIME
BOUNDARIES
Statehood:
The most widely accepted criteria of statehood come from the Montevideo
Convention on the Rights and Duties of States (‘Montevideo Convention’ or
‘Montevideo’),8 which hold the four preconditions of statehood as permanent
population, sovereign territory, effective independent government, and the capacity to
enter international relations.9 Though these preconditions are present in most states,
counterexamples to every precondition exist, demonstrating flexibility by the
international community for generous recognition.10 In brief, the Vatican City has a
minimal permanent population almost entirely made up of employed peoples yet is
recognised, and maintains a formal international presence.11 A multitude of
recognised states, such as Guyana and Venezuela,12 have ongoing territorial boundary
issues. The failing Somali Government have retained legal recognition despite the
nation’s ongoing civil war, and Taiwan enters into international relations yet is
claimed as the legal territory of China.13 Evidently, Montevideo statehood is neither
strict nor inflexible. Thus, a state should fulfil the Montevideo criteria, but it’s not
7 Burkett (n 2) 372.
8 Signed 26 December 1933, 165 LNTS 19, (entered into force 26 December 1934) (‘Montevideo’).
9 Ibid art 1.
10 Peter Radan, ‘Recognition of States in International Law’ in Gëzim Visoka, John Doyle and Edward Newman (eds), Routledge
Handbook of State Recognition (Routledge, 1st ed, 2020) 49.
11 Burkett (n 2) 366.
12 IBRU Centre for Borders Research, ‘Venezuela Calls for Talks with Guyana over Border Dispute’, Boundary News (28 September 2021)
<https://www.durham.ac.uk/research/institutes-and-centres/ibru-borders- research/news-and-events/boundary-news/venezuela-callsfor-talks-with-guyana-over-border-dispute/>.
13 Chris Horton, ‘Taiwan’s Status Is a Geopolitical Absurdity’, The Atlantic (online, 8 July 2019)
<https://www.theatlantic.com/international/archive/2019/07/taiwans-status-geopolitical-absurdity/593371/>.
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truly necessary for recognition.
Recognition and De-recognition:
Though political existence of a state is independent of its recognition by other
states,14 recognition allows states to enjoy equality of sovereignty within the
international community.15 That is, recognition gives states the capacity to enter
international trade, treaties, diplomacy and exercise their independent jurisdiction.
Without state recognition for equality of sovereignty, the basis of international
relations would be undermined.16 Once we have a state though, can, or indeed
should, the state be de-recognisable? Literature on de-recognition centres on states
that have been ravaged by conflict or unstable governance.17 Others discuss territoryless states, but where the territory itself still exists, only under sovereignty of
another.18 There is little discussion on de-recognition of a state whose territory fails to
exist in a physical, uninhabitable manner.19 Further, statehood once achieved appears
hard to lose.20 There is consensus that ‘the right to continue to exist as a state is seen
as fundamental to the international legal order of states,’ and that ‘[state] existence
once acknowledged is acknowledged; there is nothing to withdraw.’21 With evidential
statehood, and recognition, comes the final element of the trio, particularly pertinent
for coastal nations: entitlement to maritime boundaries.
Maritime Boundaries:
Though all states have rights to the high seas,22 it is coastal nations who receive
generous maritime benefits. Under the United Nations Convention on the Law of the
Sea (‘UNCLOS’),23 states with coastal borders can classify 12 nautical miles, measured
from their baseline (low water line), as their sovereign territory.24 States have a
further 200 nautical miles from the same baseline classified as their exclusive
economic zone (EEZ),25 providing ‘rights for the purpose of exploring and exploiting,
conserving and managing the natural resources.’26 The EEZ is not state territory, but
14 Montevideo (n 8) art 3.
15 Radan (n 10) 51.
16 Susannah Willcox, ‘Climate Change and Atoll Island States: Pursuing a “Family Resemblance” Account of Statehood’ (2017) 30(1)
Leiden Journal of International Law 117.
17 Gëzim Visoka, ‘The Derecognition of States’ in Routledge Handbook of State Recognition (Routledge, 1st ed, 2020) 316; Radan (n 10);
Burkett (n 2).
18 Burkett (n 2) 356.
19 Willcox (n 16) 119.
20 Ibid 122.
21 Ti-Chiang Chen, The International Law of Recognition (Frederik A. Praeger, 1951) 259.
22 Opened for signature on 10 December 1982, 1833 UNTS 397 (entered into force 16 November 1994) art 87 (‘UNCLOS’).
23 Ibid.
24 Ibid art 3.
25 Ibid art 57.
26 Ibid art 56.
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provides exclusive rights over the area, subject to smaller rights of other states (like
the right to innocent passage).27 Territorial waters extend a state’s sovereignty and
jurisdiction, and EEZs can be incredibly lucrative, allowing states to lease areas to
mining, exploration and fishing. When two or more opposite or adjacent states share
territorial waters or EEZs, negotiations are required to establish equitable delimitation
(negotiated boundaries),28 or the drawing of median boundaries or equidistance if
negotiations fail.29 Oceanic zone disputes feature largely in international justice,
exemplified by the ongoing South China Sea Dispute, with China claiming sovereignty
over small islands which, if recognised, would substantially extend their territorial
waters and EEZ.30 Though all states, coastal or not, have access to the high seas, it is
the small island states whose entitlement to territorial waters and EEZ make their
statehood a predicament with impending climactic changes.
Herein lies the problem: as climate change impacts appear in different ways across
the globe, the small island state, barely metres above sea-level, will face impacts
threatening their existence. If sea-levels rise to a height where the physical land of a
small island nation is submerged, will that state still satisfy the territory and
permanent population statehood criterions? If not, will the state be de-recognised and
stripped of its maritime entitlements?
III. KIRIBATI: A CASE STUDY
The nation of Kiribati, made up of 32 low-lying atolls (22 inhabitable) in the Pacific
Ocean exists in what President Taneti Maamau calls a ‘permanent state of fragility and
vulnerability.’31 With a population of some 110,000, of which 80% live by the coast, the
proud nation already experience substantial effects of climate change.32 At only 2-4
metres above sea-level, most islands are further jeopardised by an estimated sea-level
rise of 48-58 centimetres by 2090.33 Relying primarily on the fishing industry as

27 Ibid art 17 (and art 52 for archipelagic waters).
28 Ibid art 74.
29 Ibid art 15.
30 Council on Foreign Relations, ‘Territorial Disputes in the South China Sea’ (2021) <https://www.cfr.org/global-conflicttracker/conflict/territorial-disputes-south-china-sea>.
31 75th UN GAOR (n 1).
32 Robert Oakes, Andrea Milan and Jillian Campbell, Kiribati: Climate Change and Migration - Relationships between Household
Vulnerability, Human Mobility and Climate Change (No 20, United Nations University Institute for Environment and Human Security
(UNU-EHS), November 2016) http://collections.unu.edu/eserv/UNU:5903/Online_No_20_Kiribati_Report_161207.pdf 22; Anete Tong and
Matthieu Rytz, ‘Our Island Is Disappearing but the President Refuses to Act’, The Washington Post (online, 24 October 2018)
<https://www.washingtonpost.com/news/theworldpost/wp/2018/10/24/kiribati/>.
33 Kiribati Meteorology Service, Australian Bureau of Meteorology and Commonwealth Scientific and Industrial Research Organisation,
Current
and
Future
Climate
of
Kiribati
(2011)
https://www.pacificclimatechangescience.org/wpcontent/uploads/2013/06/11_PCCSP_Kiribati_8pp.pdf 7.
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national income,34 the rise in ocean temperatures paired with the increased ocean
acidification threatens livelihoods.35 Reefs which have long acted as coastal defences
are decreasing.36 Weather events like cyclones routinely block up to 80% of
groundwater wells, and flood coastal dwellings.37 In South Tarawa, where around half
the population reside, 80% of households reported being affected by sea-level rise in
the last 10 years.38 The recent and future intensification of severe weather events
increases soil salination, decreasing the already low amount of fertile land.39 Further,
increased flooding reduces overall sanitation standards of coastal communities,40
and results in lower health outcomes.41 It is not solely the threat of inundation itself,
but the gradual uninhabitability of coastal areas which disable healthy and
sustainable livelihoods for the population.42
Though determined to remain on their islands, the Kiribatian Government see their
state as ‘one of the most vulnerable countries in the world’ to climate change
impacts.43 Recognising this threat, former President Anete Tong purchased around 9
million USD worth of Fiji in 2014,44 with plans to relocate up to 70,000 Kiribatians
upon the uninhabitability of their homelands. This move would have left Kiribati deterritorialised, as purchasing land from another state does not entitle the purchaser to
sovereignty.45 Upon becoming territory-less, would Kiribati relinquish their
statehood? While recognising the country’s climate vulnerability, current President
Maamau has rejected the need to move his population.46 Instead, his Government are
prioritising infrastructural adaptation measures like ‘mass concrete’ sea walls,47 and
raising ultra-low lying land areas some two metres above sea-level, for the prevention
34 UNDDR, Disaster Risk Reduction in the Republic of Kiribati: Status Report (United Nations Office for Disaster Risk Reduction
(UNDDR), Regional Office for Asia and the Pacific, October 2019)
<https://www.undrr.org/media/47513/download#:~:text=Kiribati%2C%20like%20other%20countries%20in,3.9%20(INFORM%2C%202018).>.
; 75th UN GAOR (n 1) Taneti Maamau.
35 Kiribati Meteorology Service, Australian Bureau of Meteorology and Commonwealth Scientific and Industrial Research Organisation
(n 33) 4.
36 UNDDR (n 34) 5.
37 Ibid 5.
38 Oakes, Milan and Campbell (n 32) 36.
39 Ibid.
40 UNDDR (n 34).
41 Carly Learson, ‘Betio Is Facing a Population Crisis, and a Sea Wall Could Be Its Only Hope of Survival’, ABC News (online, 5 April 2020)
<https://www.abc.net.au/news/2020-04-05/betio-facing-overpopulation-crisis- sea-wall-hope-of-survival/11975240>.
42 Oakes, Milan and Campbell (n 32) 22.
43 Republic of Kiribati Presidential Web Portal, Tobwaan Ao Karikirakean Kiribate, Kiribati 20-Year Vision 2016-2036 (2016)
https://president.gov.ki/images/kiribati-20-year-vision-2016-2036%E2%80%A2sept.final.pdf 55.
44 James Ellsmoor and Zachary Rosen, ‘Kiribati’s Land Purchase in Fiji: Does It Make Sense?’, DevPolicyBlog (11 January 2016)
<https://devpolicy.org/kitibatis-land-purchase-in-fiji-does-it-make-sense-20160111/>.
45 Ibid.
46 Republic of Kiribati Presidential Web Portal (n 43) 20.
47 Ibid 45.
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of hazardous king tides and flash flooding.48 This may avoid the territory statehood
issue, but even if the land is not physically submerged, it may be increasingly hard for
a stable population to remain.49 Regardless of whether Kiribati becomes submerged,
or the population flee due to uninhabitability, the State risks failing to meet at least
one of the four Montevideo elements, flowing on to possible de-recognition and a loss
of maritime entitlements. Yet it seems unjust that this small island nation will,
through minimal fault of their own, lose their statehood at the hands of climate
change. This kind of predicament begs for a transformational understanding of
statehood.
IV. THE STATE EX-SITU
Options for the Sunken State and its Maritime Boundaries:
Three primary options exist: the dissolution of the state, the merger of two nations,50
or the creation and recognition of the state ex-situ.51 With no contingency plans, a
current reading of international law sees the dissolution of small island states
inevitable. The population will sporadically relocate, losing their former nationality,
the government will have no standing on the international stage, and the state’s
maritime zones will return to high seas status.52 Likely, neighbouring inhabited states
will extend their maritime zones where equidistance or delimitation negotiations
previously took place. Dissolution leaves minimal rights for the outcast population and
leaves no legacy of a state that once was. Dissolution is undesirable, but with no
contingency plan, this is where we are at.53 Alternatively, Rayfuse’s merger model,
suggests the disappearing state could integrate with a host state, subordinating their
legal independence for encapsulation as one entity under their host on the
international stage.54 Some version of a merger was suggested by former Australian
Prime Minister Kevin Rudd, who proposed that populations of Pacific atolls would be
granted Australian citizenship in exchange for their EEZs.55 Yet Rayfuse’s merger
seems more reminiscent of assimilation rather than a federation with equal rights
between states, in that the sole benefit for the disappearing state is the relocation of
the population; yet where is the recognition of the former state?
Neither option is satisfactory, as they are predicated on the small island nation
48 Christopher Pala, ‘Kiribati’s President’s Plans to Raise Islands in Fight against Sea-Level Rise’, The Guardian (online, 8 October 2020)
<https://www.theguardian.com/world/2020/aug/10/kiribatis-presidents- plans-to-raise-islands-in-fight-against-sea-level-rise>.
49 Learson (n 41).
50 Rayfuse (n 6) 285.
51 Burkett (n 2).
52 UNCLOS (n 22) art 121.
53 Burkett (n 2); Visoka (n 17).
54 Rayfuse (n 6).
55 Bruce Hill, ‘Sovereignty for Citizenship Might Help the Pacific’, The Interpreter (online, 28 February 2019)
https://www.lowyinstitute.org/the-interpreter/sovereignty-citizenship-help-pacific 284.
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relinquishing their governance, rights and recognition. Further, these options deny the
fact that even when a state’s land is submerged or uninhabitable, the state was a
recognised state, enjoying equality of sovereignty on the international stage. Further,
just as state de-recognition is undesirable, so too is the de-recognition of maritime
boundaries. UNCLOS aims ‘to promote the peaceful uses of the seas and oceans, [and]
the equitable and efficient utilization of their resources.’56 What’s more, the
Permanent Court of Arbitration asserted that ‘maritime boundaries, just like land
boundaries, must be stable and definitive to ensure a peaceful relationship between
the states.’57 So what if the international community agreed to freeze current state
baselines, effectively freezing all settled maritime boundaries.58 That is, land which is
submerged due to sea-level rise remains sovereign territory (just wet), preventing
territorial reduction of all coastal states. For nations whose majority territory will be
inundated, freezing baselines recognises historic territory, fulfils the territory
statehood element, and therefore retains an entitlement to maritime zones. Such a
statehood would exist as the state ex-situ.59
The State Ex-Situ, and an Application to Kiribati
Neither novel nor unrealistic, the suggested state ex-situ provides a foundational
conceptualisation for statehood in the post-climate era.60 This model combines the
freezing of maritime boundaries and the creation of an elected authority, to carry the
submerged state’s international and domestic functions on in perpetuity.61 This
model provides that upon submergence of the physical territory, an elected authority
acts as trustee government for the maintenance of domestic issues, international
relations, and caretaker of the dual-national population scattered in new host states.
Retaining sovereignty over former dry, now wet, lands, allows the trustee government
to engage in revenue-building activities. The government can, for example, negotiate
mining leases in their EEZ, building revenue held on trust to ensure diasporas
maintain cultural, linguistic and familial ties to their island homelands. The ex-situ
government retains its territory, solely submerged, meeting the Montevideo element,
but also marking the heritage for the diaspora. It is unconscionable for people forced
from their homelands to also have such homelands dissolved; as President Maamau
said, ‘the sea is our identity and how we define ourselves and how we trace our roots,
cultures and traditions.’62
56 UNCLOS (n 22) preamble.
57 In the Matter of the Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) (Award) (Permanent
Court of Arbitration, Case No 2010-16, 7 July 2014) [216].
58 Rayfuse (n 6) 283.
59 Burkett (n 2) 346.
60 Burkett (n 2) 371.
61 Ibid 346.
62 75th UN GAOR (n 1) Teneti Maamau 12.
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Under the state ex-situ, the suggested freezing of baselines shows its worth. For
example, if current baselines of Kiribati are frozen, then upon either the inundation of
the physical territory, or the departure of the permanent population due to
uninhabitability, Kiribati remains satisfying the territory element. As the freezing of
baselines will, by default, freeze the outer limits and thus the EEZ, the ex-situ
Kiribatian government will maintain sovereignty over the now-wet land and territorial
zone, and their EEZ, providing territory over which to enter international relations.
While some authors call this the de-territorialised state,63 such a label should be
rejected. It is not de-territorialisation that has occurred, but rather that the same
territory has transformed. The ex-situ model demonstrates a transformed yet not
impractical satisfaction of statehood, and shares such resemblance with other states,
that the uncommon process of de-recognition would be unjustified.64 A dual-national
relocated population is no stranger than the Vatican City’s employed population, and
an undisputed territory, only wet, is no weirder than Israel’s claim to unceded land.
The state ex-situ and its frozen baselines, provide an alternative model for statehood
in the post-climate era for states who by no fault of their own, have submerged.
V. WHY SHOULD THE INTERNATIONAL COMMUNITY CARE?
Despite the possibility of artificial adaptation measures, such as President Maamau’s
determination to build up his Kiribatian islands,65 the international community must
deeply consider statehood in the era of climate change. The denial of transformed
recognition upon the predictable submergence of small island nations into Atlantis
would deny sovereign equality – the cornerstone of international relations.66 It is not
good enough that a current, recognised state, by minimal fault of their own, should
later be denied their sovereign equality. It should be remembered that small island
nations are barely culpable for anthropogenic climate change.67 States must not be
greedy; geopolitics, a desire to extend one’s own maritime boundaries, and an
unwillingness to provide for displaced peoples should not play a role in whether a
state will recognise an ex-situ nation.68 If submergence led to state de-recognition,
one might expect an international scramble of attempts to extend EEZs.69 For
example, Kiribati’s Line Group Islands share EEZ borders with Jarvis Island and
Palmyra Atoll (United States sovereignty), the Cook Islands (New Zealand/Aotearoa
63 Willcox (n 16) 119; Rayfuse (n 6) 282.
64 Willcox (n 16) 128.
65 Pala (n 48); Republic of Kiribati Presidential Web Portal (n 43) 20.
66 Burkett (n 2) 349.
67 Leila Mead, ‘Small Islands, Large Oceans: Voices on the Frontlines of Climate Change’, International Institute for Sustainable
Development (online, 29 March 2021) <https://www.iisd.org/articles/small-islands- large-oceans-voices-frontlines-climate-change>.
68 Visoka (n 17) 317.
69 Ibid.
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sovereignty), and French Polynesia (French sovereignty).70 Surely France and the US
would quickly stake a claim in the former-Kiribati’s EEZ upon de-recognition. There is
little altruism to be found within the international community, and as one scholar
recently put it ‘there’s not a lot of kumbaya happening on the global political stage.’71
Yet here lies the paradox, and perhaps the best reason for the international
community to act. Climate change is indiscriminate, and if Kiribati’s Line Group
Islands are vulnerable to sea-level rise, it is probable that neighbouring United States,
French and New Zealand/Aotearoa territories face a similar threat. President Maamau
told the UN General Assembly that his country is ‘essentially being categorised as an
anomaly in the system of classification of nations.’72 But Kiribati, and the impacts it is
and will continue to feel from climate change, are not an anomaly. Predictions
forecast that most Pacific island nations are in the same boat.73 If a de-recognised
Kiribati sinks, the United States’ Palmyra Atoll (and its surrounding boundaries) will
sink too. A policy of de-recognition upon submersion means both states will lose their
zones. Contrastingly, freezing the current baselines of each territory or state will
secure their status in perpetuity.74 Indeed New Zealand/Aotearoa Prime Minister
Jacinda Ardern stated that ‘coastal states’ baselines and maritime boundaries should
not have to change because of human-induced sea-level rise.’75 Whether speaking
altruistically, or implicitly referring to New Zealand/Aotearoa’s own interests in the
Cook Islands, this sentiment is likely to ring true for other states whose own coasts
and/or the coastlines of their outlying territories are plagued by the same risk. And
though a critique of the state ex-situ might suggest that such a survival in
perpetuity76 is unrealistic and impractical, it does not have to be. If anything, this
paper demonstrates that statehood should be, and arguably already is, an evolving
discourse. Just as Montevideo statehood shows cracks, so too will the ex-situ state. Yet
the potential for future implications of this model is insufficient to justify the current
inaction.
VI. CONCLUDING THOUGHTS
Considering the plight of small island nation states in the wake of climate change
should be welcomed by the international community as an opportunity to clarify and
transform ‘international law’s jurisdiction in grey areas.’77 If small island nations are
70 ‘Marineregions.Org: Maritime Boundaries’ (2019) <https://www.marineregions.org/eezmapper.php>.
71 Jonathan Kolieb, ‘Lec 12 Intl Law - Revision and Exam Prep’ (at the Join Intl Law Tute A (Wed, 5.30pm) - Week 12 (Microsoft Teams
Meeting), 10 October 2021) 50:45.
72 74th UN GAOR (n 72) Teneti Maamau.
73 Dephine Bossy, ‘Nearly All Pacific Islanders Vulnerable to Sea-Level Rise’, SciDevNet (online, 15 October
2019) <https://www.scidev.net/asia-pacific/news/nearly-all-pacific-islanders-vulnerable-to-sea-level-rise/>.
74 Burkett (n 2) 346.
75 74th UN GAOR (n 72) Jacinda Ardern.
76 Burkett (n 2) 346.
77 Visoka (n 17) 320.
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submerged, their de-recognition would neither benefit them, nor the international
community at large, for sea- level rise will affect all coastal states, and de-recognition
and the subsequent loss of maritime boundaries will equally effect vulnerable states.
This issue presents a challenge for the international community to ‘consider
unconventional solutions.’78 Though encouraging altruistic kumbaya on the
international stage might be going a step too far, Belize was correct when suggesting
the international community must ‘look beyond existing law and listen to the voices
of the most vulnerable states in its progressive development of international law.’79

78 74th UN GAOR (n 72) [77].
79 Ibid [89].
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the rise and rise of casual work:
a paper on its uses and abuses
in the australian workforce
ALEXANDRA RANKINE
Australia has one of the most highly casualised workforces in the Western world,1 a
fact that has been of concern to unions and workers for many years. And yet the
number of casual workers and casual jobs continue to rise. Among this cohort are
workers who have been engaged for several years, working consistently with regular
days and hours of work. The inclusion of such workers in a group that is generally
thought to be irregular, intermittent and short-term is unsurprisingly incongruous;
courts and governments have consistently failed to settle on a single definition of
what constitutes casual work – until now. This paper will address the fundamental
fallacy of ‘flexibility’ in casual work for workers, and argue that the reason for the rise
in casualisation is an evolutionary mismatch between early worker and union
demands and dominant neo-liberal agendas. This will involve a brief history of
attempts to define casual employment over the last hundred years, as well as its uses
in the Australian context. An analysis of the advantages and disadvantages of casual
employment for employers and employees will reveal the scales weigh heavily in
favour of employers, while concluding that recent changes to labour law threaten to
tip the scales entirely.
THE USES OF CASUAL EMPLOYMENT IN AUSTRALIA
Defining casual employment (pre-2021)
Until recently, the term ‘casual’ as it relates to employment has been ill-defined and
often contradictory, with no unambiguous definition identified by the legislature or
ascertained by the courts. In its 2017 Award review, the Fair Work Commission
acknowledged that ‘the concept of casual employment is elusive, and its legal and l
and practical incidents have been subject of a considerable degree of conflicting or
inconclusive analysis’.2 Early British authorities on the matter held that ‘casuals’ were
not a homogenous class, and could have differing expectations of continuing work,
1 Ranked third in 2013. Susan Douglas, ‘Implications of the Fair Work Commission’s modern award review for casuals’ (2017) 16(2) Journal
of New Business Ideas and Trends, 4.
2 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [15].
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the common feature being that employment was ‘by the day’,3 and ‘as soon as the job
is done the contract is done’.4 These contentions characterised casual employment as
imposing no continuing obligation on the employer to employ, and no continuing
obligation on the employee to work.5 While it was open to a tribunal of fact to
consider most forms of intermittent or irregular work as casual,6 a determination of a
casual employment arrangement was to be based on a question of fact.7 Among these
questions would be the nature of the work, the way wages were paid, the amount of
wages, the duration of employment, and ‘indeed all the facts and circumstances of
the case’.8 Further, it was accepted that long-term regular employment could also be
casual in nature.9 In the 1941 development of the first Metals Award, casuals were
defined as those ‘engaged and paid as such’.10
On the other side of the 20th Century, little progress had been made towards a
definitive account of casual work. Courts considered that ‘true’ casual work was
typified by ‘informality, uncertainty and irregularity’,11 and found that employment
involving regular four shifts per week could not be categorised as such.12 However the
court later held in Hamzy that ‘the essence of casualness is the absence of a firm
advance commitment to the duration of the employee’s employment… But that is not
inconsistent with the possibility of the employee’s work pattern turning out to be
regular and systematic’.13 Despite the incongruity between this finding and the nature
of a ‘true’ casual, it is now generally accepted that many casuals work regularly and
systematically over long periods of time.14
The introduction of the Fair Work Act 2009 (Cth) did little to clarify the precise
meaning or scope of casual employment. It was used extensively within the Act, but
not given a definition. The tendency for ‘artificial definitions’ to be adopted in Awards
further confused matters, although many defined casuals in the same terms as the
Commonwealth Court of Conciliation and Arbitration had done in 1941: as those who
are engaged and paid as such.15 A universal definition of casual employment was not
introduced into the Act until 2021, a fact that will be analysed in depth later in this

3 Barnett v Port of London Authority [1913] 2 KB 115 [15].
4 Cue v Port of London Authority [1914] 3 KB 892.
5 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [21]
6 Price v Guest, Keen v Nettlefolds Limited [1918] AC 760.
7 Stoker v Wortham (1919) 1 K.B. 499.
8 Ibid.
9 Shugg v Commissioner for Road Transport and Tramways (NSW) (1937) 57 CLR 485.
10 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [40].
11 Reed v Blue Line Cruises Ltd (1996) 73 IR 420 [425].
12 Cetin v Ripon Pty Ltd t/as Parkview Hotel [2003] AIRC 1195.
13 Hamzy v Tricon International Restaurants [2001] FCA 1589.
14 Douglas (n1) 7.
15 Andrew Stewart, Anthony Forsyth, Mark Irving, Richard Johnstone and Shae McCrystal, Creighton & Stewart’s Labour Law (The
Federation Press, 2016) 247.
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paper.
The uses (and misuses) of casual employment
While casual work has been analysed by the courts since the early 20th century, the
proliferation of casual employment emerged in the latter half of the century.16 The
Standard Employment Relation (SER) was a normative standard for employment in
the post-war era.17 The standard developed out of a ‘triangular’ relationship between
trade unions, employers and national states, which sought to universalise permanent
work with collectively agreed wages and conditions, plus benefits including paid
leave, health care and pensions.18 Despite women’s increasing workforce
participation, this normative standard applied predominantly to the male
workforce;19 women were offered work but at inferior wages and with minimal
protections, in exchange for the ability to combine employment with motherhood and
housework.20
The SER came under attack from the 1960s, as both workers and employers demanded
greater flexibility.21 Women were increasingly refusing to be ‘reduced to their
reproductive abilities’, and so demanded greater flexibility in the form of flexible
hours and part-time arrangements.22 This kind of flexible work was seen as a stepforward for both men and women, as they could then share equally in reproductive
work.23 Simultaneously, employers argued that the constraints of the SER were a
burden that impeded economic growth.24 But while the positive associations
between the women’s movement and flexible work diminished by the 1980s,
employers continued to champion the deterioration of the SER.25 Underpinning this
support for increased flexibility was the neo-liberal agenda that viewed the SER as a
'temporary concession’ to the demands of workers for stability and security in their
working lives.26
16 Arianna Bove, Annalisa Murgia and Emiliana Armano, ‘Mapping precariousness: subjectivities and Resistance: An introduction’ in
Mapping precariousness, Labour Insecurity and Uncertain Livelihoods: Subjectivities and Resistance (Routledge, 2019) 2.
17 Ibid.
18 Ursula Huws, ‘Passing the buck: corporate restructuring and the casualisation of employment’ (2011) 5(1) Work Organisation, Labour &
Globalisation, 3.
19 Ibid.
20 Ibid 3.
21 Ibid.
22 Ibid.
23 Ibid 1.
24 Ibid.
25 Dominic Keuskamp, Catherine Mackenzie, Anna Ziersch, Fran Baum, ‘Deliberate casual? Workers’ agency, health, and non-standard
employment relations in Australia’ (2013) 55(6) Journal of Occupational & Environmental Medicine, 621.
26 Bove et al (n16) 2.
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Under this philosophy, freedom of choice is king, and government labour regulation is
anathema. As will be addressed later in this paper, the neo-liberal agenda has once
again prevailed in the most recent amendments to the Fair Work Act.
In recent decades, there has been little regulatory intervention to ‘stop the spread’ of
casual work in the Australian workforce. Australian levels of ‘non-standard’
employment rank third in the OECD, which is very high by international standards.27
Less than 50 per cent of Australians now work in permanent full-time paid
employment with basic entitlements.28 Around 25 per cent of Australians were casual
employees in February 2020,29 a proportion that has nearly doubled since the
1980s.30 These casual employees are exempt from many of the entitlements afforded
by the National Employment Standards (NES), including entrenched rights to
maximum weekly hours, paid leave, notice of termination or redundancy pay.31
Instead, a loading (usually 25 per cent) on the base rate of pay is afforded to casuals to
compensate for those lacking entitlements.32 Even so, casual employment is typically
concentrated in low-paid industries, and casuals have shown the highest propensity
for wanting more hours of work, mitigating the alleged benefits of the loading.33
Unsurprisingly, casuals were the hardest hit by the COVID-19 pandemic: employment
in casual jobs dropped from 2.6 to 2.1 million between February and May 2020.34 The
industries with the most casualised workforces are also those most impacted by
lockdowns, including accommodation and food, retail trade and arts and recreation.35
If these workers became sick during the pandemic, many faced the cruel dilemma of
going to work sick in high risk environments or going unpaid — a dilemma that proved
to be a factor in almost every major outbreak.36 Since the peak of the of the
pandemic in 2020, almost 60 per cent of new jobs created have been casual jobs.37
This suggests a disturbing increase in reliance on hiring workers who are easily
disposable in the event of future outbreaks (and otherwise).
27 Inga Laß and Mark Wooden, ‘Trends in the prevalence of non-standard employment in Australia’ (2020) 62(1) Journal of Industrial
Relations, 4.
28 The Australia Institute: Centre for Future Work, The Dimensions of Insecure Work: A factbook (Report, 29 May 2018) 17.
29 Australian Bureau of Statistics, Characteristics of Employment, (Catalogue No 6333.0, 11 December 2020).
30 Australian Council of Trade Unions, Submission No 20 to Senate Select Committee on Job Security, Inquiry into the impact of
insecure or precarious employment (30 April 2021) 6.
31 Fair Work Act 2009 (Cth) s 61.
32 Explanatory memorandum, Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Bill 2020 (Cth) vii.
33 Geoff Gilfillan, ‘Characteristics and use of casual employees in Australia’, (Research Paper – Statistical Snapshot, Parliament of
Australia, 19 January 2018).
34 Australian Bureau of Statistics, ‘Casuals hardest hit by job losses in 2020’ (Media Release, 11 December 2020).
35 Victorian Government, Submission No 16 to Senate Select Committee on Job Security, Inquiry into the impact of insecure or
precarious employment (31 March 2021) 17.
36 Sophie Ismail, ‘Women, COVID-19 and Industrial Law’ (2021) 164 Precedent 7.
37 Australian Council of Trade Unions (n30) 3.
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THE ADVANTAGES AND DISADVANTAGES OF CASUAL EMPLOYMENT
While the rise of casual working arrangements evolved from bipartisan support for
more flexible alternatives to the SER, what has resulted is a dysfunctional imbalance
between the preferences of employers and the wellbeing of employees.
Employers
Employer groups argue that the flexibility that comes with casual employment
arrangements is necessary for achieving productivity gains.38 Atkinson posited four
dimensions to flexibility in the work context.39 External numerical flexibility is
achieved by engaging workers who can be easily hired or fired at short notice; internal
numerical flexibility is achieved by being able to assign work proportionally to
demand; functional flexibility is achieved by multi-skilling workers; and financial or
wage flexibility enables individually (rather than collectively) negotiated wages or
according wage to performance.40 He concluded that these flexibilities primarily
benefit the employer, and if an employee achieves any benefits as a result, it is merely
incidental.41 The state of casualisation in Australia is characterised by external and
internal numerical flexibility, manifesting in increased management prerogative and
the freedom to hire, fire and roster with minimal legislative interference. Employers
have the capacity to scale their workforce up or down according to changing
demands and workloads,42 largely uninhibited by deference to their employees,
notions of due process or threats of unfair dismissal applications.
While employers champion the advantages of casual employment, especially in an era
of instability, the long-term disadvantages may prove counterproductive. Research
shows that the insecurity that comes with casual employment affects employee
commitment, in turn negatively affecting employee productivity.43 Further, the
apparent lack of mutual commitment to the employment relationship can make the
employer less likely to invest in the skill development of casual employees, thereby
negating the premise of functional flexibility and perpetuating an unskilled casual
workforce.44 This lack of training again serves to undermine productivity and
innovation, and may undermine service delivery.45 A 2016 study further indicated that
precarious employment coupled with job insecurity increases the risk of poor safetyrelated outcomes in the workplace; such workers were found to have fatal and non38 Douglas (n1) 35.
39 Huws (n18) 2.
40 Ibid.
41 Ibid.
42 Victorian Government (n35) vi.
43 Douglas (n1) 32.
44 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [119].
45 Ibid [117].
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fatal occupational injuries twice as much as permanent workers.46 This is not
surprising considering the aforementioned findings that casuals are less committed to
their work, undertrained and low-skilled, while also less likely to raise safety issues in
fear of retribution (reductions in shifts, for example).47 Liability for workplace injuries
– including the lack of productivity that ensues – should be of significant concern for
employers.
Employees
The imbalance of benefit and detriment for casual employees is much more profound.
The Victorian Government inquiry into insecure work found that ‘the capacity to have
greater flexibility and choice over work timing and take-up is valued by some workers’
(emphasis added). The explanatory memorandum for the recent amendments to the
Fair Work Act contended that casual employment ‘provides opportunities that other
forms of employment cannot’, such as the capacity to balance and continually adjust
work and life priorities around changing schedules related to study, care or other
responsibilities.48 These benefits speak to the past demands of workers, but scarcely
reflect the reality of most casual employment in Australia today.
Many casual workers would prefer permanent, ongoing work.49 Casual workers
experience insufficient hours and fluctuating earnings.50 Their risk of unemployment
is double that of permanent employees.51 And casual loading rates have a limited
ability to compensate for low rates of pay typical in the casualised workforce, and the
lack of benefits afforded;52 casuals earn less on average than permanent
employees.53 While casual work may be attractive to employees initially for its higher
hourly rate, this is likely a symptom of what Behavioural Economists call the ‘present
bias’: the tendency to prefer a payoff that is sooner in time than one that may be more
advantageous but in the future.54 The cost of this trade-off has been linked to feelings
of marginalisation in the workplace, anxiety, stress and powerlessness.55
46 Tahira Probst, Laura Petitta, Claudio Barbaranelli, Lindsey Lavaysse, ‘Moderating effects of contingent work on the relationship
between job insecurity and employee safety’ (2018) 106 Safety Science, 285-286.
47 Victorian Government (n35) 10.
48 Explanatory memorandum, Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Bill 2020 (Cth) viii.
49 Department of Economic Development, Jobs, Transport and Resources, Victorian Inquiry into the Labour Hire Industry and Insecure
Work (Final Report, 31 August 2016) 16.
50 Geoff Gilfillan, ‘Characteristics and use of casual employees in Australia’, (Research Paper – Statistical Snapshot, Parliament of
Australia, 19 January 2018) 1.
51 Standing Committee on Education, Employment and Youth Affairs, Inquiry into the Extent, Nature and Consequence of Insecure
Work in the ACT (Report No 3, Australian Capital Territory Government, May 2018) 59.
52 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [116].
53 78 per cent of their full-time counterparts income in 2019. Victorian Government, Submission No 16 to Senate Select Committee on
Job Security, Inquiry into the impact of insecure or precarious employment (31 March 2021) 16; Australian Council of Trade Unions (n30)
11.
54 Ted O’Donoghue, Matthew Rabin, ‘Doing it now or later’ (1999) 89(1) American Economic Review, 103-124.
55 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [116].
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Long-term, the potential for career progression is deteriorated by the lack of training
and professional development, the increased likelihood of poor mental health or
limiting illness,56 and the diminished self-esteem that comes with feeling a lack of
power, voice and respect in the workplace.57 Casuals are then more likely to stay
casuals or lowearners, and experience difficulty planning for the future – casuals have
worse retirement incomes, and without permanent work it can be difficult to secure a
mortgage.58 The irony of these supposedly ‘short-term’ employment relationships
causing long-term damage to employees is one of many in the dysfunctional
casualised system.
Perhaps the most significant irony is that the negative impacts of casualisation
disproportionately affect women — who once championed the demise of the SER in
place of more flexible working conditions. The majority of workers in three of the four
industries with the most insecure work are women.59 This rate of women casuals
widens the gender pay gap.60 In cruel contrast to the women’s movement’s
intentions, the variable nature of casual work can diminish a worker’s ability to
organise child care and so can reduce women’s participation in the workforce, their
longer-term financial security (women retire with an average of 42 per cent less super
than men),61 or their capacity for family and social activities and participation in
community life.62 It is not surprising then that women were disproportionately
affected by job losses in the pandemic in virtue of their overrepresentation in the
casual workforce.63 The ‘flexibility’ allegedly afforded to casuals is a fallacy; the power
imbalance between worker and employer coupled with precarious income renders the
potential for flexibility as slim to none.
Casualisation does not just discriminate against women but all the most vulnerable
members of the workforce, including migrant and young workers.64 These workers
are also the most disproportionately affected by wage theft, by virtue of the fact that
that they’re more likely to be in casual or insecure employment.65 The protection of
vulnerable members of society is a community concern, as is wage theft — undeclared
work leads to lost taxation and increased reliance on welfare.66 Ultimately, the
56 Keuskamp et al (n25) 620.
57 Ibid.
58 Victorian Government (n35) 8-9.
59 Victorian Government (n35) 6.
60 Australian Council of Trade Unions (n30) 3.
61 Victorian Government (n35) 19.
62 Ibid 18.
63 Ibid 19.
64 Ibid 8.
65 Ibid 13.
66 Ibid.
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casualisation of work is detrimental for employees, employers and the community at
large.
RECENT CHANGES
Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Act
2021
Recent changes to the Fair Work Act have dramatically changed the role of casual
work. For the first time there is a statutory definition of casual employment. A person
is now a casual employee if they are offered and accept employment on the basis that
the employer has made ‘no firm advance commitment to continuing and indefinite
work according to an agreed pattern of work’.67 What constitutes ‘no firm advance
commitment’ will involve a consideration only of whether the employer can choose
whether to offer work, and the employee can choose to accept or reject it;68 whether
the employee will work as required according to the needs of the employer;69
whether the employment is described as casual;70 and whether there is a casual
loading or rate of pay for casuals under the terms of the offer or a Fair Work
instrument.71 The new provision entrenches a regular pattern of work as compatible
with casual work,72 and dictates that any assessment of casual employment
classification must be on the basis of the offer and acceptance only (once again
echoing the 1941 declaration that a casual employee was one ‘engaged and paid as
such’73).74
The second major amendment involves the addition of a casual conversion
entitlement to the NES.75 This new entitlement means that after 12 months of
employment, certain casuals must be offered, or can request, conversion to
permanent employment.76 In order to be eligible for casual conversion, the employee
must have worked ‘a regular pattern of hours on an ongoing basis’ for the previous six
months, and that pattern must be capable of continuing if the employee becomes
permanent ‘without significant adjustment’.77 Employers can only refuse to make
offers due to ineligibility or ‘reasonable grounds’.78 Small business employers are
67 Fair Work Act 2009 (Cth) s 15A(1).
68 Fair Work Act 2009 (Cth) s a15(2)(a).
69 Fair Work Act 2009 (Cth) s s15(2)(b).
70 Fair Work Act 2009 (Cth) s s15(2)(c).
71 Fair Work Act 2009 (Cth) s 15(2)(d).
72 Fair Work Act 2009 (Cth) s 15(3).
73 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [40].
74 Fair Work Act 2009 (Cth) s 15A(4)
75 Fair Work Act 2009 (Cth) s61(2)(ba).
76 Fair Work Act 2009 (Cth) Div 4A.
77 Fair Work Act 2009 (Cth) s 66B(1)(b).
78 Fair Work Act 2009 (Cth) s 66C(1).
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exempt from the obligation, but are liable to requests for casual conversion, which
can only be refused on similar terms.79 Reasonable grounds include that, within 12
months, the employee’s position will not exist;80 their hours will be significant
reduced;81 or there will be a significant change in either their days or times of work.82
Finally, a new provision prohibits so-called ‘double dipping’: in the event of a dispute
about employment misclassification, a court must reduce the amount payable by the
employer by the amount of casual loading paid to the employee.83 (This provision will
not be evaluated in this paper as it is the least contentious of the recent changes.)
WorkPac Pty Ltd v Rossato
The High Court handed down the final decision in WorkPac v Rossato four months
after the passing of the Fair Work Act amendments. The decision had the potential to
conflict with the new provisions, but ultimately reaffirmed them.
The case centred on whether Mr Rossato was or was not properly classified as a casual
employee. The pivotal question for the appeal was whether a firm advance
commitment existed between the parties.84
The major precedent to the matter was Skene, which endorsed the definition of
employment articulated in Hamzy, reaffirming the importance of the firm advance
commitment.85 But their Honours in that matter also inferred that a classification of
employment requires an analysis of ‘[t]he conduct of the parties to the employment
and real substance, practical reality and true nature of that relationship’,86 and
regard must also be had to the surrounding circumstances.87 Mr Rossato agitated this
point, imploring the Full Court of the Federal Court to consider the entirety of the
employment relationship, to which Bromberg J agreed.88 Ultimately, the Full Court in
Rossato found that Mr Rosatto’s employment type involved a firm advance
commitment ‘by its very nature’.89

79 Fair Work Act 2009 (Cth) ss 66A, 66F
80 Fair Work Act 2009 (Cth) ss 66H(2)(b)
81 Fair Work Act 2009 (Cth) s 66C(2)(a)-(b).
82 Other reasonable grounds include that the offer would not comply with a legal recruitment or selection process. Fair Work Act 2009
(Cth) s66C(2)(c).
83 Fair Work Act 2009 (Cth) s 545A.
84 WorkPac Pty Ltd v Rossato [2021] HCA 23 [33]
85 WorkPac Pty Ltd v Rossato [2021] HCA 23 [35]
86 WorkPac Pty Ltd v Rossato [2021] HCA 23 [55].
87 WorkPac Pty Ltd v Rossato [2021] HCA 23 [57]
88 WorkPac Pty Ltd v Rossato [2021] HCA 23 [40]
89 WorkPac Pty Ltd v Rossato [2018] FCA 2100 [114], [576], [588].
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WorkPac appealed to the High Court and submitted that the court’s consideration of
extrinsic matters in Skene was wrong and should not be followed.90 The High Court
agreed, holding that the search for a ‘”firm advance commitment” must be for
enforceable terms, and not unenforceable expectations or understandings’
ascertained from the parties’ conduct.91 They held that Bromberg J had erred,92 and
that no statutory regulation impeded the parties freedom to contract.93 They insisted
that it is outside of the judicial function to ‘strain language and legal concepts in
order to moderate a perceived unfairness resulting from a disparity in bargaining
power’,94 and that the earlier Courts had taken an unorthodox and incorrect
approach.95 The High Court unanimously found that Mr Rossato was a casual
employee, with the vast majority finding the express terms of the employment
contract as ‘distinctly inconsistent’ with any firm advance commitment.96
THE FUTURE OF CASUAL WORK
The Federal Government’s amendments to the Fair Work Act reflect the neoliberal
ideology that has supported the rise of casual work in Australia, and the High Court’s
‘orthodox’ approach to statutory interpretation complements this conservative bent.
The Attorney General’s Department contended that the amendments would:
provide certainty for both employers and employees about the nature of their
employment;
preserve the flexibility afforded by casual work; and
ensure ‘balance and fairness’, with genuine pathways for casuals to transition into
permanent employment.97
For the reasons identified below, the amendments have fundamentally failed to
achieve fairness and balance. While the changes offer significant benefit to employers,
they expose vulnerable casual workers to further exploitation, and perpetuate the
problem of over casualisation of the Australian workforce.

90 WorkPac Pty Ltd v Rossato [2021] HCA 23 [38]
91 WorkPac Pty Ltd v Rossato [2021] HCA 23 [57]
92 WorkPac Pty Ltd v Rossato [2021] HCA 23 [57]
93 WorkPac Pty Ltd v Rossato [2021] HCA 23 [58]
94 WorkPac Pty Ltd v Rossato [2021] HCA 23 [63]
95 WorkPac Pty Ltd v Rossato [2021] HCA 23 [66]
96 WorkPac Pty Ltd v Rossato [2021] HCA 23 [105]
97 Explanatory memorandum, Fair Work Amendment (Supporting Australia’s Jobs and Economic Recovery) Bill 2020 (Cth) ix
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Form over substance
In 2015 the High Court insisted that parties ‘cannot create something which has every
feature of a rooster, but call it a duck and insist that everybody else recognise it as a
duck’.98 In 2021, the High Court has held that a duck is a duck if it is classified a duck
in the contract. Freedom of choice (and of contract) is the ‘mantra of neoliberal
reform’,99 and that mantra is further enshrined in the amended legislation, which
focusses on the offer and acceptance of casual employment.100 Some commentators
suggested that the Federal government were trying to beat the High Court to the
punch in defining casual employment, but evidently they did not need to.
These changes effectively diminish the distinction between a ‘true’ casual and a longterm casual; a casual is a casual not dependent on the nature of the work but on the
classification they are given from commencement. The fairness of this emphasis is
dependent on a conception of the contract as a freely negotiated bargain, a recourse
that is now widely acknowledged to be inappropriate in most contexts.101 This is
especially true of employment law due to the huge imbalance of bargaining power
between the parties, which ‘depends on the relative costs to each party of failing to
reach an agreement – primarily their capacity to hold out from entering into an
arrangement and their ability to seek alternatives’.102 In stark contrast to the ‘rational
actor’ theory that underlies an employee’s ability to act on preferences as to their
work arrangements,103 most employees accept offers of casual work because it is the
only employment available to them at the time.104 Further, it can be argued that
employees can never enter into a casual contract on a fully informed basis, in virtue of
the defining lack of firm advance commitment to the way the contract will manifest
(hours and continuity of engagement).
Employers now have a pass to hire employees to perform work that would fail most
tests for casual employment posited by the courts for the past Century.105 This is
liable to lead to a further rise in casual employment, forcing more employees to enter
into casual contracts that are not freely chosen or negotiated, nor fully informed.

98 Fair Work Ombudsman v Quest South Perth Holdings Pty Ltd [2015] HCA 45 [20].
99 Keuskamp et al (n25) 621.
100 Fair Work Act 2009 (Cth) s 15A(1).
101 Stewart et al (n15) 8.
102 Productivity Commission, Workplace Relations Framework (Inquiry Report, No 76, 30 November 2015) 87.
103 Stewart et al (n15) 21.
104 4 yearly review of modern awards – Casual employment and Part-time employment [2017] FWCFC 3541 [364].
105 Such as a consideration of ‘indeed all the circumstances of the case’ in Stoker v Wortham (1919) 1 K.B. 499.
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Casual conversion – a pathway for employees, or roadmap for employers?
The newly entrenched right to casual conversion provides a pathway to permanent
employment for some existing casual employees. But the grounds for refusal are
discretionary and broad, including that the employee’s hours of work will be
significantly reduced over the following year.106 While such expectations must be
reasonably foreseeable and based on fact, it does not preclude an employer from
engineering the employee’s forecasted work to accommodate such ‘reasonable
grounds’. Significantly, the reasonable grounds listed are not exhaustive, leaving
exploitative employers to capitalise on the ambiguities and the courts to determine
them. Given casuals are already less likely to assert their workplace rights due to fear
of retribution,107 this blank space weighs heavily in favour of the employers.
If formal disputes do proceed to arbitration, employers will have the avenues of
interpretation on their side. Disputes about casual conversion can be dealt with by the
Fair Work Commission.108 The industrial relations spokesman for the opposition
recently stated that ‘for eight long years the Liberals have been stacking the [Fair
Work] Commission with employers and ideologues so workers have less of a voice’, in
response to a former Liberal MP's appointment.109 The Productivity Commission
acknowledged inconsistencies and bias resulting from the political appointment of
Commission members in 2015,110 and it will not be surprising if this reveals itself in
casual conversion disputes.
While employers vehemently opposed the introduction of casual conversion clauses
into 85 modern awards in 2017, arguing that the obligation undermined management
prerogatives,111 they stand to benefit from them now. The combination of a conclusive
definition of ‘casual’ with the broad list of grounds for refusing casual conversion
provide a roadmap for employers to create future employment opportunities that
could avoid the obligations of permanency in perpetuity, despite the practical
realities of the employment relationship. While certainty has been afforded to the
benefit of employers, future employees are left with little certainty about their
potential to convert.
Compatibility with International Labour Standards
106 Fair Work Act 2009 (Cth) ss 66C(2(b), 66H(2)(c).
107 Victorian Government (n35) 10.
108 Fair Work Act 2009 (Cth) s 66M(4)-(5).
109 Phillip Coorey, ‘Former Liberal MP Sophie Mirabella appointed to plum Fair Work job’, Australian Financial Review (23 March 2021).
110 Productivity Commission, Workplace Relations Framework (Inquiry Report, No 76, 30 November 2015) 12.
111 Ibid 367.
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Australia is expected to maintain law that is in conformity with the International
Labour Organisation (ILO) Conventions.112 The ILO standards are influential in
Australian labour law and inform policy considerations, and the objects of the Fair
Work Act include taking ‘into account Australia’s international labour obligations’.113
The new definition of casual employment compromises these standards.
The ILO provisions regarding termination allow for the exclusion of three types of
workers: those engaged under a contract for a specified time or task; those on
probation; and those ‘engaged on a casual basis for a short period’.114 These
exclusions do not include what in essence is a long-term casual, and yet those longterm casuals may now be implicitly excluded from Australia’s unfair dismissal laws.
Workers are only protected from unfair dismissal when they have completed the
minimum employment period (six months to one year).115 But a period of service does
not count towards a casual’s period of employment unless the worker was a ‘regular
casual employee’ and ‘had a reasonable expectation of continuing employment by the
employer on a regular and systematic basis’.116 The statutory definition of casual
employee is now premised on the lack of firm advance commitment given to such
continuing employment at the time of offer and acceptance.117 Pursuant to the
finding in Rossato, a court or tribunal will look only to the employment contract for
evidence of a firm advance commitment. This combination gives employers yet
another roadmap for avoiding potential liability for unfair dismissal claims, while
workers are left with no safety net ensuring they are not fired arbitrarily or unfairly
CONCLUSION
In 2015 the Productivity Commission stated that ‘a sound workplace relations system
must give primacy to the wellbeing of employees’ and that the system as it stood was
‘not dysfunctional’.118 In 2021, these two sentiments cannot co-exist. The recent
legislative and judicial changes to industrial relations represent a series of cruel
ironies in the rise of casual work in Australia. While the women’s movement was
significant in supporting the rise of ‘flexible’ employment, women are now
disproportionately victimised by it. While neoliberalists advocate for deregulation, it is
the newly implemented regulations that will provide the greatest freedom and
flexibility in hiring and firing casual workers. And while the legislative changes and
112 Stewart et al (n15) 91.
113 Fair Work Act 2009 (Cth) s 3(a).
114 International Labour Organisation (‘ILO’), Termination of Employment Convention (ILO Convention 158), opened for signature 22
June 1982 (entered into force 23 November 1985) Part 1 Article 2.
115 Fair Work Act 2009 (Cth) ss 382(a), 383.
116 Fair Work Act 2009 (Cth) s 384.
117 Fair Work Act 2009 (Cth) s 15A.
118 Productivity Commission (n110) 4.
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judicial findings prioritise the freedom to contract above all else, the average
Australian casual – under skilled, underemployed, and with few (if any) alternatives – is
less ‘free’ to contract than ever. Their bargaining power has been reduced to a small
legislative window that may enable some casuals to transition to permanent
employment if their employer presents minimum resistance to them doing so. The
final and ultimate irony is that there is ample evidence to suggest that casualisation is
not in anyone’s interests: it is degrading for the individual, counter-productive for the
employer, and a burden to the community. Australian unions will support workers in
navigating these new waters, but the dysfunctional system is in urgent need of reform
and repair.
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responsibility without foresight
or intent: why negligent
manslaughter is justifiably
criminalised in australia
ANDERS FURZE
INTRODUCTION
As an almost entirely objective criminal offence, negligent manslaughter occupies a
relatively unique position within the modern criminal law system and its approach to
subjective blameworthiness. This essay will first present a general theoretical
approach to the criminal justice system, which analyses the system in terms of
subjective blameworthiness, fault and responsibility. In this context and emphasising
the role criminal law can play in promoting responsibility in society, it will be argued
there is no inherent reason why intention and foresight must be the only appropriate
bases for criminal liability. A survey of negligent manslaughter jurisprudence in
Australia will reveal the changing role foresight has played in approaching homicide
offences. It will then be argued elements of manslaughter including the objective
standard of the duty of care and its breach are generally justifiable, because they
extend the criminal law beyond subjectively ‘evil’ or ‘wicked’ perpetrators to hold
other people responsible for the harm they cause. However, the complexity of the
issue will be demonstrated through two contrasting outcomes of having an objective
standard as an element of the crime. It will be argued that it is unjust to prosecute
offenders who cannot meet the duty of care through no fault of their own. It will also
be argued that so-called ‘workplace manslaughter’ demonstrates how an objective
standard can promote workplace safety. On balance and recognising both the
strengths and limitations of criminal negligence, it is submitted that a lack of
foresight and intention are indeed justifiable bases for criminal liability in
manslaughter.
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THE ELEMENTS OF NEGLIGENT MANSLAUGHTER
At the outset it is worth briefly defining manslaughter. Common law in Australia
recognises two distinct categories: unlawful and dangerous acts manslaughter1 and
manslaughter by criminal negligence2 including by omission.3 Statutory examples
include constructive murder4 and culpable/dangerous driving causing death.5 In
2019, ‘workplace manslaughter’ was enshrined in Victorian legislation as another
category.6
Because this essay is concerned with foreseeability and intention, it is predominantly
focused on negligent manslaughter and workplace manslaughter. In Nydam v The
Queen7 the Full Court of the Supreme Court of Victoria held that a person can be
found liable for negligent manslaughter if they commit a voluntary act which, without
intending to cause grievous bodily harm or death does cause death, in circumstances
where there is ‘such a great falling short of the standard of care which a reasonable
man would have exercised and which involved such a high risk that death or grievous
bodily harm would follow’ that it merits criminal punishment.8 This definition has
been subsequently affirmed in the High Court9 and is the key definition referred to in
this essay.
SUBJECTIVE BLAMEWORTHINESS, FAULT AND RESPONSIBILITY
Seen in the context of the criminal justice system, negligent manslaughter stands out
as relatively unique. As the Prosecution submitted in South Australian case R v
Peake10 the elements of manslaughter are ‘almost entirely objective’.11 While
negligent manslaughter, when not by omission, does have a mens rea component, it is
limited to the fact the accused must have fallen short of the standard of care
consciously or voluntarily, and they do not need to foresee or intend the resulting
death.12
This is in contrast with what Hall argues is a key principle of ethics: that voluntary
harm-doing is the essence of fault.13 This can be seen in the idea that generally,

1 Wilson v The Queen (1992) 174 CLR 313.
2 R v Lavender (2005) 222 CLR 67 (‘Lavender’).
3 Ibid.
4 Crimes Act 1958 (Vic) s 3A.
5 Crimes Act 1958 (Vic) ss 318, 319.
6 Workplace Safety Legislation Amendment (Workplace Manslaughter and Other Matters) Act 2019 (Vic) s 39G.
7 [1977] VR 430 (‘Nydam’).
8 Ibid, 445.
9 Wilson v The Queen (1992) 174 CLR 313, [49] (Mason CJ, Toohey, Gaudron and McHugh JJ)
10 (2017) 265 A Crim R 1.
11 Ibid, [37].
12 Nydam (n 7), 445
13 Jerome Hall, ‘Negligent Behavior Should Be Excluded From Penal Liability’ (1963) 63(4) Columbia Law Review 632, 635.
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criminal liability is assigned to perpetrators who knowingly commit immoral acts. The
relevant legal principle is that accused people cannot be blamed for their action
without willing the physical gesture that created it, appreciating the surrounding
circumstances and foreseeing the consequences of their action.14 This voluntary
element informs the mens rea component of many offences, which embodies the idea
that punishment is justified only if the punished person is morally blameworthy.15 In a
sign of the dominance of this approach, Gibbs CJ has observed in the High Court that
there is a presumption that mens rea is a an element of an offence if it is ‘one of a
serious kind.’16
However, this subjective blameworthiness has not always been a defining
characteristic of the criminal justice system. In fact, commentators have argued a
focus on subjective blameworthiness distinguishes contemporary criminal law from
earlier iterations.17 Clough traces omission as the basis for criminal liability for
corporations back to at least 1635.18 Until the 16th century, it was entirely appropriate
to find somebody guilty of murder for causing death alone, with little attention given
to foreseeability or intention on behalf of the accused.19 However, Coke’s influential
1644 definition of murder, which still forms the basis of the crime today,20 includes a
mental component in its statement that a person guilty of murder acts with ‘malice
aforethought’.21 This demonstrates a shift in the dominant approach to criminal law,
with more attention paid to the accused’s intention and foresight.
Crofts argues that this subjectivist approach can, if taken to its logical conclusion,
become a ‘highly individualistic account of culpability that lacks social content’.22 If
the only people who the system can find guilty of committing crimes are subjectively
‘wicked’ or intentionally ‘evil’, how can society regulate the vast amount of harm
perpetrated by offenders who do not fit these categories? Despite the dominance of
this subjective blameworthiness approach, the criminal law system nevertheless does
mitigate against it in various ways. One example is absolute liability offences, which
have no fault component.23 Then there is negligent manslaughter itself, which
14 Penny Crofts et al, Waller & Williams Criminal Law Text and Cases (LexisNexis Butterworths, 13th ed, 2016) 37 (‘Waller & Williams’).
15 Ibid 35.
16 He Kaw Teh v The Queen (1985) 59 ALJR 620, 624.
17 Waller & Williams (n 14) 35.
18 Jonathan Clough, ‘A Glaring Omission? Corporate Liability for Negligent Manslaughter’ (2009) 20(1) Australian Journal of Labour Law
20, 39.
19 Waller & Williams (n 14) 31, [2.9].
20 Ibid 255, [5.1]-[5.4].
21 Edward Coke, The Third Part of the Institutes of the Laws of England (M. Flesher, 1644) 47
22 Penny Crofts, Wickedness and Crime: Laws of Homicide and Malice (Taylor & Francis, 2013) (‘Wickedness’) 237.
23 ‘Division 6: Cases where fault elements are not required’ Commonwealth Criminal Code: Guide for practitioners (Web Site)
<https://www.ag.gov.au/crime/publications/commonwealth-criminal-code-guide-practitioners-draft/part-22-elements-offence/division6-cases-where-fault-elements-are-not-required>.
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Then there is negligent manslaughter itself, which imports community standards via
its objective duty of care component and its requirement that the jury determine the
negligence is so bad that it merits criminal punishment.24 Another example is the
changing idea of ‘fault’. In the context of the American criminal code, Hall connects
the emergence of negligent liability to a shift in ethics that sees fault as covering
factors such as ignorance and insensitivity,25 although he argues against negligence
as the basis for criminal liability, partly because he says nobody should be punished
unless they have voluntarily harmed someone.26
While negligence might be premised on the failure to foresee or intend consequences,
it does not necessarily then follow that this means negligence cannot attach itself to
human agency. This point is reinforced if criminal law is seen not as a system for
dealing with fault, but as a system for assigning and regulating responsibility.27 The
risks and harms that eventuate from my action or omission can still be my
responsibility, in the sense that they would have been averted if I noticed and avoided
causing the harm by acting differently.28 This is akin to Moore’s description of
negligence as ‘the culpability of unexercised capacity’.29 In legal terms, this
culpability can be seen in the breach of duty of care element of the offence.
The above survey of underlying principles helps establish that there is no inherent
reason why negligence should not be an appropriate basis for criminal liability
generally. Indeed, for many centuries the mens rea component was absent from the
crime of murder. Having discussed this general position, it is now worth considering
the jurisprudence of negligent manslaughter in Australia. As will be explored, the lack
of intention and foresight has historically not been a settled aspect of the offence.
While it might be theoretically compatible with the criminal law, it can still, in certain
circumstances, raise issues of injustice.
NEGLIGENT MANSLAUGHTER IN AUSTRALIA
The majority of the High Court has observed negligent manslaughter is criminalised
because of the ‘importance which the law attaches to human life.’30 The definition
outlined at the start of this essay demonstrates the relatively high bar required to
24 R v Mitchell [2005] VSCA 304, [9] (Callaway JA).
25 (n 13), 637.
26 (n 13), 636.
27 See generally R.A. Duff, Answering for Crime: Responsibility and Liability in Criminal Law (2007, Hart Publishing) (‘Answering for
Crime’); Celia Wells, Corporations and Criminal Responsibility (2001, Oxford University Press) 14-15.
28 Answering for Crime (n 27) 71.
29 Michael S. Moore, Placing Blame: A General Theory of the Criminal Law (1997, Oxford University Press) 591.
30 R v Lavender (2005) 222 CLR 67, [40] (Gleeson CJ, McHugh, Gummow and Hayne JJ) (‘Lavender’) discussing Wilson v The Queen
(1992) 174 CLR 313.
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secure a successful prosecution.
The law has arguably developed reasonable safeguards to distinguish the offence
from civil negligence. The degree of falling short of the duty of care is higher than in
civil negligence, for example, as it must be criminal.31 Importantly, negligent
manslaughter by omission can only be found when the accused has a duty of care
over the victim, either legally or when voluntarily assuming the care of somebody who
is helpless.32 To extend liability for failing to act to everybody’s relationship with
everybody else is arguably both impractical and incompatible with the liberal
principles underlying contemporary Australian society. However, as Duff argues,
context can attach significance to the failure to do something.33 The law recognises
this through categories of duty of care, in which one party owes clear responsibilities
to another.34 Failing to act in this context, when the offender has a legal
responsibility to do so, is therefore a justifiable basis for criminal liability. It is also
compatible with a theoretical approach to criminal law that approaches the system as
one of regulating responsibility.
RECKLESSNESS IN MANSLAUGHTER IN AUSTRALIA
Until relatively recently, Australian courts had not definitively settled the role
foreseeability, in the form of recklessness, plays in manslaughter. In the 1842 case R v
Valentine35 for example, a doctor was charged with manslaughter after giving his
patient a large quantity of the opiate laudanum instead of the appropriate medicine.
The jury was directed to consider whether the doctor’s action manifested a ‘culpable
carelessness’36 but the Attorney-General corrected the Defendant’s lawyer for
mistakenly arguing it was necessary to prove a ‘recklessness of life’ to establish
manslaughter.37
Almost 130 years later, a similar conceptualisation of negligent manslaughter as
including recklessness had become present and accepted in Victorian law,38 but the
Supreme Court of Victoria tightened the definition in Nydam v The Queen.39 In that
case, the court held it is sufficient for the prosecution to show the act which caused
the victims’ death was done consciously and voluntarily, ‘without any intention of
31 See eg R v Bateman (1925) 19 Cr App R 8, 11 (Lord Hewart CJ).
32 R v Taktak (1988) 34 A Crim R 334, 358 (Carruthers J).
33 Answering for Crime (n 27) 108.
34 Burns v The Queen (2012) 246 CLR 334, [97].
35 [1842] TasSupC 4.
36 Ibid. Cf Moore’s definition of negligence as the ‘culpability of unexercised capacity’ at n 29.
37 Ibid.
38 See the discussion in Nydam v The Queen [1977] VR 430, 439-440 (Young CJ, McInerney and Crockett JJ) (‘Nydam’).
39 [1977] VR 430 (‘Nydam’).
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causing death or grievous bodily harm’.40 The NSW Criminal Court of Appeal
subsequently discussed the role of intention and foreseeability in criminal law in R v
Lavender.41 Adams J said he found it difficult to accept modern criminal law could
hold a person guilty of an unintentional crime involving grave moral guilt if the
accused believed they acted safely,42 a judgment that Crofts connects to the shift in
criminal law to subjective blameworthiness.43 Giles JA, on the other hand, held that
mens rea in the form of knowing risk of death or grievous bodily harm was not
required.44 In hearing the Lavender appeal, the High Court approvingly quoted the
definition in Nydam and firmly established malice is not an element of the offence.45
Criminal negligence, the Court has held elsewhere, is distinguished from other forms
of liability requiring intention and foreseeability.46
This is an appropriate decision. As Giles JA observed in the NSW Criminal Court of
Appeal, the law would be deficient if gross negligence causing death did not bring
criminal punishment unless the accused foresaw danger.47 If there is a clear
community consensus on a standard of behaviour that avoids grievous bodily harm or
death, and an accused person fails to meet the standard to such a degree that their
peers, in the form of a jury, agree they are criminally negligent, then it is just that they
be held responsible for the culpability of their unexercised capacity. This is
particularly true in cases of workplace manslaughter, for reasons that will be
explained shortly.
WHEN 'UNEXERCISED CAPACITY' CANNOT BE EXERCISED
Despite the benefits, it is worth also considering the arguably unjust outcomes that
can arise from such an approach to criminal liability. R v Richards & Gregory,48 for
example, concerned the sentencing of a mother of ‘sub-normal intellect’ and from a
background of severe abuse, who vigorously shook her 20-month-old child to wake it,
which instead was a causal factor in its death. Winneke P held that although Richards
did not know that shaking her child would be harmful, the objective standard of the
duty of care meant that no distinction can be drawn between ‘the intelligent and the
handicapped or the appreciative and the ignorant’ offender.49 She was found
criminally liable for the offence, although the distinction did inform her sentencing.
40 Ibid, 445 .
41 [2004] NSWCCA 120.
42 Ibid, [250].
43 Wickedness (n 22) 227.
44 R v Lavender [2004] NSWCCA 120, [126].
45 Lavender (n 29), [22] (Gleeson CJ, McHugh, Gummow and Hayne JJ).
46 Patel v The Queen (2012) 247 CLR 531, [91] (French CJ, Hayne, Kiefel and Bell JJ).
47 Lavender (n 30), [121].
48 [1998] 2 VR 1.
49 Ibid, 9.
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Because the mens rea of the offence extends to the act and not its consequences,
offenders who are capable of intending an act, but incapable of considering its
consequences, can be found criminally liable for those consequences. There is a moral
argument in favour of such an approach: I am morally responsible for harm my actions
cause, even if I do not realise or could not have reasonably been expected to realise.50
But this is distinct from criminal liability, because criminal liability attracts
punishment. It is hard to justify criminalising this behaviour with reference to the
principles of sentencing, beyond perhaps one: manifesting denunciation.51 It is
submitted that the culpability of unexercised capacity should therefore not extend to
people who literally cannot exercise their capacity. Some 30 years ago, the Law
Reform Commission of Victoria recommended adopting a defence for these scenarios,
but it has not been adopted.52 This is a clear area in need of reform and stands in
stark contrast with workplace manslaughter, where the objective standard is
essentially the core of the wrongdoing
WORKPLACE MANSLAUGHTER
One wry definition of a corporation is that it is an ‘ingenious device for obtaining
individual profit without individual responsibility.’53 This emphasis on evading
responsibility is useful context for recent reforms in Victoria that explicitly criminalise
‘workplace manslaughter’.54 While companies can be prosecuted as individuals under
Victorian criminal law, it has traditionally been difficult to pursue manslaughter
charges against big corporations due to the ‘identification doctrine’, which held the
negligent person must be identified as the company.55 Clough and Mulhern argue
this doctrine meant it was easier to pursue small companies whose directors were
involved in daily operations.56 In the United Kingdom, a 1996 Law Commission report
found an ‘overpowering argument’ that corporations should be liable for fatal
accidents caused by negligence in management or organisation, on public policy
grounds.57 The new Victorian legislation can be justified along similar lines.
In a second reading speech for the relevant legislation, then Attorney-General and
Minister for Workplace Safety Jill Hennessy MP said the legislation aims to ‘hold
50 Answering for Crime (n 27), 75.
51 Sentencing Act 1991 (Vic) s 5(1)(d).
52 Waller & Williams (n 14) 431.
53 Jonathan Clough and Carmel Mulhern, The Prosecution of Corporations (2002, Oxford University Press) 4 (‘Prosecution’), quoting A
Bierce, The Devil’s Dictionary (Dover Publications, 1993).
54 Workplace Safety Legislation Amendment (Workplace Manslaughter And Other Matters) Act 2019 (Vic) s 39G.
55 See eg Hamilton v Whitehead (1988) 166 CLR 121; and see generally Prosecution (n 52) 175.
56 Prosecution (n 53) 175.
57 Law Commission 1996, Legislating the Criminal Code: Involuntary Manslaughter, Law Commission No 237, HMSO, London, 92, cited
in Prosecution (n 53), 180
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organisations and individual officers to account where they engage in negligent
conduct causing the death of a worker or member of the public.’58 Officers, she made
a point of noting, include individuals ‘at the highest level of the organisation’ and who
participate in making substantial decisions.59 The legislation outlines the
components of workplace manslaughter as negligence, breach of an applicable duty
and causing the death of another person.60 The statutory definition of negligence is
akin to that outlined in Nydam, involving ‘a great falling short of the standard of care
that would have been taken by a reasonable person’ in the circumstances.61
Crucially, Windholz observes the new legislation does not create new OHS duties,
instead creating severe penalties for negligently breaching duties that already exist.62
A lack of foreseeability and intention, in other words, is not just an appropriate basis
for workplace manslaughter but the appropriate basis for criminal liability in this
area. As Gruner argues in an American context, punishing a corporation is defensible
not because managers might be responsible for encouraging or doing crimes, but to
‘encourage managerial attention to preventing and detecting them.’63 Indeed, it has
been argued that negligence by omission is ‘at the heart of corporate culpability’ in
cases of workplace deaths arising from inadequately implemented OHS procedures.64
Because an employer is responsible for providing and maintaining a safe working
environment that is as free of risks as is reasonably practicable,65 their failure to do
so, even if they do not intend or foresee death, should be the basis for criminal
liability. This justifiable according to an approach to criminal law as a system for
regulating responsibility because it reinforces employers’ responsibility to provide
safe workplaces. It is also useful in forcing management to exercise their capacity and
implement effective policies aligned with their OHS duties.
CONCLUSION
Unlike the general trend to subjective blameworthiness underpinning much of the
modern criminal law, individuals found guilty of negligent manslaughter do not
intend or foresee the consequences of their actions. In certain circumstances they can
even be guilty of failing to act. Several factors justify negligence as a basis for
58 Victoria, Parliamentary Debates, Legislative Assembly, 30 October 2019, 3881 (Jill Hennessy, AttorneyGeneral).
59 Ibid, 3884.
60 Workplace Safety Legislation Amendment (Workplace Manslaughter And Other Matters) Act 2019 (Vic) s 39G.
61 Ibid s 39E.
62 Eric L Windholz ‘Victoria’s new workplace manslaughter laws: it’s all in the messaging’ (2020) 25(8) Employment Law Bulletin 87, 88.
63 RS Gruner, ‘Towards an Organisational Jurisprudence: Transforming Corporate Criminal Law Through Federal Sentencing Reform’
(1994) 36 Arizona Law Review 407, 463, cited in Prosecution (n 52) 7.
64 Prosecution (n 53) 181.
65 ‘Occupational health and safety – your legal duties’ Work Safe Victoria (Web Site) . <https://www.worksafe.vic.gov.au/occupationalhealth-and-safety-your-legal-duties>.
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manslaughter: criminal law is a dynamic system; it can be viewed as a system
regulating responsibilities in society; duty of care relationships outline legal
obligations; and there are various safeguards in place ensuring it is differentiated from
civil liability. However, unjust outcomes can arguably still arise from prosecuting
negligent manslaughter, particularly when offenders do not foresee or intend death or
grievous bodily harm because they cannot foresee or intend this. Nevertheless, in the
case of workplace manslaughter, negligence is entirely justifiable as the basis of the
crime. Balancing all these factors, a lack of foreseeability or intention to cause death
or grievous bodily harm can be seen as a justified basis for criminal liability, albeit not
a perfect one.
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on the relevance of
international law
FABIAN ADAMS
INTRODUCTION
For the longest time it seems that international law has been written off as an
ineffective mechanism for regulating behaviour between states, particularly powerful
states.1 The realist position in international relations (IR) broadly holds that, while
ostensibly humouring international regulations, powerful states can pick and choose
when and if to adhere to international law; and with no centralised enforcement they
can do so with impunity.2 However, an increasing body of literature in international
law and IR scholarship has begun to show that the efficacy of international law should
not be underestimated.
This paper will argue that, while imperfect, international law is more relevant than
ever in regulating international relations. Such an undertaking is fraught with pitfalls
both in methodology and scope. How does one define efficacy? How does one
quantify efficacy? Efficacy in what area of law? In the interest of brevity, this essay will
firstly investigate the broad perspectives of international law efficacy, interrogating
proponents, and critics. A brief case study of United States invasion of Iraq will be
considered. Secondly, the international court and tribunal system will be discussed,
exploring a ‘goal based’ approach with a particular focus on the International Court of
Justice and the World Trade Organisation Dispute Settlement System.
EFFICACY: AN OVERVIEW
The following section can be described as a critical overview of the efficacy literature.
It will interrogate – and broadly attempt to rebut – common criticisms about the
legitimacy and efficacy of international law, particularly criticism from IR realists. As
noted by Rizwanul Islam, the legitimacy of international law as ‘real’ law has plagued
the minds of jurists and academics for centuries.3
1 Casper Sylvest, ‘Realism and International Law: the challenge of John H. Herz’ (2010) 2 (3) International Theory 411.
2 Stephanie Lawson, ‘Other Realism’s and the Scientific Turn’ in Theories of International Relations: Contending approaches to world
politics’ (Polity Press, 2015); Monika Hakimi, ‘Why Should We Care About International Law’ (2020) 118 (6) Michigan Law Review, 1283
(‘Why Should We Care About International Law’).
3 Rizwanul Islam, ‘Is the Doomsday of International Law Looming Around in the Twenty-First Century?: A Response to the Sceptics of
Efficacy of International Law’ (2009) 78 (3) Nordic Journal of International Law 293 (‘A Response to the Sceptics of Efficacy of
International Law’).
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For much of its existence, international law systems have been written off as too
vague and lacking in enforcement to be truly effective. This, it has been contended, is
especially true for the question of the two competing super-powers before the cold
war, and the singular hegemonic United States post-cold war. Scholars of IR often
downplay the importance of international law in the realm of power politics, stressing
realism as a true function of power relations.4 For these scholars, international law
merely comes in to play after the fact, as an attempt to justify decisions made beyond
the confines of international legal doctrine.5 In addition, some critics of international
law argue that the process of drafting and mandating international instruments skews
too heavily toward stronger powers, with the end result being an international regime
of legal doctrine that favours the interests of more powerful states. This, in part, is
true. A recent example of this process in action is the Trade-Related Aspects of
Intellectual Property Rights (‘TRIPS’) agreement.6 The TRIPS agreement largely
follows a United States attitude to the issue of intellectual property (IP) and
disproportionately protects the interests of western jurisdictions who export the lion’s
share of IP.7
Other criticism of international law comes at it from a representation angle. As many
developing nations were not in existence at the genesis of the United Nations, it is
argued that these nations have had no or limited say in the instruments and
international doctrine that influence their existence. Indeed, the colonial
underpinnings and Anglo-European bias of international law has been well
considered.8 While it is true that many nations have been established after the United
Nations, this does not inherently mean that the international legal doctrine they
follow is not representative of their interests. Furthermore, this is not an issue limited
to international law. In any given domestic jurisdiction, law makers and the legislation
they write only ever represents a proportion of the people. As Rizwanul Islam notes, it
is arguable that ‘the unique feature of international law is that its principal subjects,
i.e. states, who in some way or the other formulate the laws that are binding on themselves, are part of a more democratic process of legislation than that of the national
law.’9 Additionally, while there seems to be an assumption by purveyors of realism
4 Erik Ringmar, ‘The Relevance of International Law: A Hegelian Interpretation of a Peculiar Seventeenth Century Preoccupation’ (1995)
21 (1) Review of International Studies 87.
5 Francis Boyle, ‘The Irrelevance of International Law: The Schism between International Law and International Politics’ (1980) 10(2)
California Western International Law Journal 193, 198.
6 Agreement on Trade-related Aspects of Intellectual Property Rights, opened for signature on 15 April 1994, (entered into force 1
January 1995).
7 Abdul Paliwala, ‘Free Culture, Global Commons and Social Justice in Information Technology Diffusion’ (2006) Journal of Information,
Law and Technology 34.
8 Jan Clabbers, ‘The Emergence of Functionalism in International Institutional Law: Colonial Inspirations.’ (2014) 25 (3) European Journal
of International Law.
9 A Response to the Sceptics of Efficacy of International Law (n 3) 300.
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that international law oppresses weaker states to the benefit of stronger states, it is
arguable that the opposite is true. As weaker states do not practically possess the
means to defend themselves (either economically or militarily), it is more likely that
the regime of international law actually protects weaker states from predation by
stronger states. The broad takeaway from this is that no set of laws or rules can ever
completely address power imbalances, and in fact it is futile utopianism to seek to
attain such a reality.10 Jurists like Joseph Kunz recognised this many decades ago:
The law has necessarily to play an important role, and so has international
law. Extremes are always wrong: the truth lies in the golden middle way. The
correct attitude must be equidistant from utopia, from superficial optimism
and overestimation and from cynical minimizing; neither overestimation, nor
underestimation: International law is “neither a panacea nor a myth.”11

Considered in this light, the international law project should be seen largely as one of
success. The promise of international law should never be one of blind utopianism, of
flattening power imbalances, for such a promise can never be fulfilled. It stands to
reason that it should be recognised that progress comes incrementally, piecemeal,
and with many, many setbacks. In some sense, international law suffers from a burden
of the past, one in which ‘the undoubted hypocrisy and constant abuse of law, are
served up to suggest that international law is fundamentally flawed, that it can never
be more than a mask for power relationships.’12 However, considering the vast
interconnectedness of the world in the 21st century, the idea that international law is
ineffective seems preposterous. International law, while imperfect, informs the daily
lives of virtually every person on the planet. From the vast apparatus of trade
regulations, international standard regulations, inter-state extradition treaties,
maritime law, to the UN application of sanctions and international pressure on
offending nations, there is no shortage of examples of international law not only
working but working effectively.
Iraq as a totem of failure
The establishment of the United Nations after the Second World War was largely
predicated on the idea of stopping unilateral use of military force and preventing the
scourge of war. Some of the very first words written on the UN charter give effect to
this cause.13 It would present then as important to investigate instances of the UN
10 Ibid 301.
11 Joseph Kunz, ‘The Swing of the Pendulum: from Overestimation to Underestimation of International Law’ (1950) 44 (1) American
Journal of International Law, 140.
12 Jutta Brunnée and Stephen Toope, Legitimacy and Legality in International Law: An Interactional Account (Cambridge University
Press, 2010) 4.
13 Charter of the United Nations arts 2(3), art 2(4).
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failing to meet this mandate. In the twenty-first century, a much-touted example of
the failure of international law, of the legitimacy of power over legal doctrine, is the
US led 2003 invasion of Iraq.14
There is no shortage of literature investigating and indicting the failure of the UN to
stop the United States invasion of Iraq.15 By now the narrative is well known. The
United States, under a shaky (and largely disproven)16 pretext unilaterally invaded
Iraq without UN security council approval. At the time, the decision was immensely
polarising, and to a lesser extent still is. The idea of the United States extra-legally
conducting military expeditions was so repugnant to some, that commentators such
as famed sociologist Ulrich Beck went as far as prophesying that an Iraq invasion
would ‘…destroy the United Nations and bomb the world back into the pre-contractual
state of nature.’17 In one sense he was right. The legitimacy and reputation of the
United Nations undoubtedly diminished as a result of the invasion. However, it did not
spell its death knell. While debate about the legality of the invasion still pervades
some decade and a half later, it would seem that such debates miss the bigger
picture. Whether the war was legal by international doctrine or not, it holds that such
events are largely anomalies on the world stage, and should not be cause for
discounting international law, or its relevance. The invasion of Iraq, while deeply
tragic, remains a totem of failure to the detractors of international law precisely
because of its rarity. As Rizwanul Islam highlights, ‘when domestic jurisdictions fail to
meet stated or expected standards one does not flatly dismiss the entire system. So
too must a (however large) failure of the United Nations to stymie the United States’
war ambitions be seen a failure of the entire international law apparatus.’18 Seen in
this light, it seems that we should not throw the baby out with the bathwater, and
however tragic Iraq was, we should not discount international law as a result.
INTERNATIONAL COURTS AND TRIBUNAL EFFICACY: A GOAL-BASED APPROACH
This section will argue that international court efficacy can evince international law
effectiveness regarding political affairs. It will do this by exploring the literature on a
‘goalbased’ approach to court efficacy and exploring ‘goal-based’ approach research
14 Barry Collins, ‘The Invasion of Iraq and the Mythology of International Law’ (2009) 2(3) International Journal of Contemporary Iraqi
Studies 307, 308.
15 Lindsay Moir, Reappraising the Resort to Force International Law, Jus Ad Bellum and the War on Terror (Hart Publishing, 2010);
James Mcconvill & Mirko Bagaric, ‘The War in Iraq: The Illusion of International Law? Where to Now?’ (2003) 8(1) Deakin Law Review.
16 Robert Jervis, ‘Hoodwinked: The Documents That Reveal How Bush Sold Us a War by John Prados. A Pretext for War: 9/11, Iraq, and
the Abuse of America's Intelligence Agencies by James Bamford’ (2004) 119 (4) Political Science Quarterly; Richard Miller, ‘Justifications
of the Iraq War Examined’ (2011) 22 (1) Ethics & International Affairs.
17 Ulrich Beck, ‘Make Law, Not War’, Der Spiegel (6 January 2003).
18 A Response to the Sceptics of Efficacy of International Law (n 3) 300.
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regarding the International Court of Justice and the World Trade Organisation Dispute
Settlement System. Counterviews will be briefly considered. The number of
international tribunal and court bodies has notably expanded in the years since the
cold war.19 In turn, so too has increased the number of decisions made by courts and
tribunals, interpreting treaties and adjudicating disputes between states, global
corporations, and accused individual criminals alike. The expansion of the World
Trade Organisation (WTO) and the establishment of the International Criminal Court
in 2002, prima facie point to the expanded reach and greater effectiveness of
international instruments.20 As such, it stands to reason that the effectiveness of the
international judicial bodies could go some way to determining whether international
law is effective at regulating international political affairs.
Exploring the issue of court effectiveness, Yuval Shany highlights that mere use and
increase of international judicial bodies does not per se indicate that international
law is effective. A major conceptual hurdle to determining effectiveness, for Shany, is
first defining what constitutes an effective organisation.21 A straightforward definition
utilising the so-called ‘rational system-approach’ adopted in social science can be
synthesised into the words “an action is effective if it accomplishes its specific
objective aim.”22 This definitional synthesis is what Shany terms a ‘goal based’
approach to court effectiveness.23 In other words, a key methodological approach to
determining court effectiveness is interrogating the courts goals and comparing those
goals to observable outcomes. As this approach does not determine the merits of any
given court’s goals, it is merely positivist, and not normative, in its utility. A notable
stumbling block with this approach is the inherent ambiguity or intentional
broadness in any given international court’s goals, and the variety of possible
interpretations of any given court’s goals.24 This in part is expected as international
instruments - and therefore courts and court goals – are drafted with a certain
‘constructive ambiguity.’25
International Court of Justice
While a detailed ‘goal based’ empirical analysis of court effectiveness is well beyond
the scope of this paper, one can glean an (admittedly limited) indication based on
19 Yuval Shany, ‘Assessing the Effectiveness of International Courts: A Goal-Based Approach’ (2012) 106(2) The American Journal of
International Law 225 (‘Assessing the Effectiveness of International Courts: A GoalBased Approach’).
20 Karen Alter ‘The Evolution of International Law and Courts’ in Orfeo Fioretos, Tulia Falleti, and Adam Sheingate (eds), Oxford
Handbook of Historical Institutionalism (Oxford University Press, 2016) 590-610.
21 Assessing the Effectiveness of International Courts: A Goal-Based Approach (n 19) 230.
22 James Price, ‘The Study of Organizational Effectiveness’ (2016) 13(1) Sociology Quarterly 3, 7.
23 Assessing the Effectiveness of International Courts: A Goal-Based Approach (n 19) 230.
24 Ibid 233.
25 Ibid.
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existent literature. In 2014, Shany applied a ‘goal based’ methodology to all major
international courts.26 While numerous courts were given analysis, a court deserving
the most obvious attention is The International Court of Justice (‘ICJ’). This is arguably
because ‘Seniority, primacy, and pedigree combine to imbue the ICJ with a unique
character and a considerable degree of influence over the goals and design of other,
subsequent courts and tribunals.’27 Inferring the ICJs goals from the UN charters and
ICJ statutes,28 Shany concluded firstly that the ICJs goals were in ‘dispute settlement
and encouragement of primary norm compliance.’ In analysing a combination of the
number of ICJ declarations compared to UN member states over time, the ICJ usage
rates, the outcome compliance rates, and the level of ICJ judicial independence,
Shany concluded that the ICJ was not a particularly effective judicial structure.
Of particular note in the broader commentary is the much publicised failure of the ICJ
in Nicaragua v United States.29 The Nicaragua case is often quoted as a watershed
moment in the ineffectiveness of the ICJ, and held up as a shining example of the
difficulty facing the ICJ in compliance and compulsory jurisdiction.30 However, since
Nicaragua there is a case to be made that compliance from judgements has been
largely forthcoming, even if compliance has taken years. In attempting to refute
assertions of the ineffectiveness of the ICJ post Nicaragua, Lmanzon analysed five
substantial ICJ post-Nicaragua cases.31 Their conclusion argued that while adherence
to compulsory jurisdiction was reduced, compliance with directives had actually
increased. Lmanzon also emphasised the need to temper expectations about what the
court could actually achieve, highlighting instances of scholars setting unrealistic and
‘hopelessly utopian’ goals for the court, especially in a world where disputes will
‘continue to be settled, not through determinations of rights and pathological
conduct by judges applying international law, but through diplomacy and
negotiation’.32
26 These included: The International Court of Justice, The WTO Dispute Settlement System, The International Criminal Court, The
European Court of Human Rights, and The Court of Justice of the European Union.
27 Yuval Shany,‘The International Court of Justice’ in Assessing the Effectiveness of International Courts (Oxford University Press, 2014)
162 (‘Assessing the Effectiveness of International Courts’).
28 Charter of the United Nations art 1; Statute of the International Court of Justice art 38.
29 The United States infamously refused to accept the ICJs jurisdiction and judgement and subsequently failed to pay Nicaragua
compensation for human rights violations – Case Concerning the Military and Paramilitary Activities in and Against Nicaragua
(Nicaragua v United States of America [1986] ICJ 14.
30 Aloysius Lmanzon, ‘Jurisdiction and Compliance in Recent Decisions of the International Court of Justice’ (2008) 18 (5) The European
Journal of International Law 816, 817 (‘Jurisdiction and Compliance in Recent Decisions of the International Court of Justice’).
31 Case Concerning the Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v United States of America [1986] ICJ
14; Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v Nigeria: Equatorial Guinea intervening) [2002] ICJ
Reports; Case Concerning Gabčíkovo-Nagymaros Project (Hungary v Slovakia) [1997] ICJ reports; Territorial Dispute (Libya v Chad)
[1994] ICJ 7; Land, Island, and Maritime Frontier Dispute (El Salvador v Honduras: Nicaragua Intervening) [1992] ICJ reports.
32 Jurisdiction and Compliance in Recent Decisions of the International Court of Justice (n 30) 852.
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Shany appears to have come to a similar conclusion to Lmanzon. While the ICJ was
found to not be particularly effective compared to its goals, Shany’s conclusion was,
however, qualified with the argument that the ICJ is a ‘product of a compromise
between ideological aspirations and political realities worked out after the League [of
Nations’] establishment and reinterpreted at the founding of the UN.’33 This is not to
say that the ICJ has not had successful outcomes, merely that it has not been
particularly effective according to its own goals. While this would ostensibly bolster
an argument against the effectiveness of international law to regulate political affairs,
it is worth seeing the ICJ as less of an enforcement body and more of a totem of
United Nations legitimacy. The ICJ can largely be seen as a symbolic institution, one
that projects the UNs desire for ‘legitimization of the UN institutional and normative
regime.’34 Seen in that light, the ICJs existence remains important to the furthering of
effective international relations and the regulating of behaviour between states,
regardless of the actual efficacy in adjudication.
World Trade Organisation
With the explosion of international trade and subsequent global economic
interconnectedness since the cold war, it also seems prudent to interrogate the
effectiveness of the WTO Dispute Settlement System (‘WTODSS’). Building upon the
previous General Agreement on Tariffs Trade (‘GATT’), the WTODSS presents as the go
to system for trade dispute handling and compliance. A crucial operating goal of the
WTODSS is to provide ‘security and predictability’ to multilateral trade.35 Additionally,
and subsequent to that overarching mission, the WTODSS is said to operate to
facilitate ‘inducement of compliance with WTO rules; and the prevention of unilateral
enforcement actions, which could be harmful for the security of the system.’36 This is
said to operate as a sort of intermediate, less abstract, goal to that espoused in art
3.2.37 As the WTO lacks a meaningful enforcement mechanism, it appears to largely
rely on WTO members to autonomously enforce compliance with commitments made
between each other.38 What the WTODSS does is operate as a framework for keeping
an observational eye on WTO members, and whether they are keeping their promises
and complying with established international customs, laws and regulations.
33 Assessing the Effectiveness of International Courts (n 27) 188.
34 Ibid.
35 As understood in the - Marrakesh Agreement Establishing the World Trade Organization, opened for signature 15 April 1994, 1867
UNTS 3 (entered into force 1 January 1995) annex 2 (‘Dispute Settlement Understanding’) art 3.2; Donald McRae, ‘Measuring the
Effectiveness of the WTO Dispute Settlement System’ (2008) 3 Asian Journal WTO & International Health Law & Policy 1, 4 (‘Measuring
the Effectiveness of the WTO Dispute Settlement System’).
36 Assessing the Effectiveness of International Courts (n 27) 192.
37 Andrew Guzman, ‘International Tribunals: A Rational Choice Analysis’ (2008) 157 University of Pennsylvania Law Review 171, 188.
38 Henrik Horn and Petros C Mavroidis, ‘International Trade: Dispute Settlement’ in Andrew T Guzman and Alan O Sykes (eds), Research
Handbook in International Economic Law (Edward Elgar Publishing, 2007) 188.
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Non-compliance with agreed obligations is met with diminished reputation in the
WTO community. While this may appear as a weak system for compliance, it yields
surprisingly positive results. This conclusion is borne out in the literature where,
largely, it would appear that the legal and scholarly community hold that the
WTODSS is an effective work around to the enforcement problem.39
Applying a ‘goal based’ approach to the WTODSS yields a perhaps different outcome,
one that Shany describes as inconclusive due to insufficient empirical studies
regarding the WTODSS. Additionally, it was concluded that ‘given the multiple—and at
times competing—goals set for the system…’ that a ‘goals based’ analysis was an
insufficient way to determining the effectiveness of the system.40 While Shany’s goal
based approach to WTODSS was inconclusive, other recent research has indicated
that the broad goals of the WTO are being met, implying effectiveness.41 Combined
with the above mentioned literature championing self-regulation effectiveness, this
would suggest effective adherence to international law.
Criticism
Of course, there are detractors from such a goal-based approach. Hakimi is critical of
any approach to international law that simply sees the obeying of laws as the only
indicator of efficacy. In their words, ‘Taking a legal system seriously involves more
than just making and obeying a bunch of rules for accomplishing discrete policy
goals’42 and that it is compelling to consider that there is a distinction between
‘sheer power and legitimate authority’.43 Detractors like Hakimi that criticise efficacy
arguments point to the hegemonic power of the United States - and to a lesser degree
the influence of the UN security council - and find it difficult to remove sheer power
from the equation. Shlomo also challenges a goal-based approach, however choosing
to argue that it does not go far enough, suggesting a ‘multi-dimensional’ framework
that goes beyond mere compliance and goal attaining as a methodological
approach.44
Scholars like Eric Posner come at the court and tribunal debate from a different tact,
eschewing the assumed virtue of court independence. In 2005, it was argued by
39 Measuring the Effectiveness of the WTO Dispute Settlement System (n 35) 4; Knirie Sogaard, ‘The WTO at 10: The Contribution of the
Dispute Settlement System’ (2004) 9 (4) Journal of International Economic Law.
40 Assessing the Effectiveness of International Courts (n 27) 222.
41 Wonku Shin & Ahn Dukgeun, ‘Trade Gains from Legal Rulings in the WTO Dispute Settlement System’ (2019) 18 (1) World Trade
Review.
42 Why Should We Care About International Law (n 2) 1294.
43 Ibid.
44 Shlomo Agon, ‘Is Compliance the Name of the Effectiveness Game? Goal-Shifting and the Dynamics of Judicial Effectiveness at the
WTO’ (2016) 15 (4) World Trade Review 671, 672.
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Posner that ‘independent tribunals pose a danger to international cooperation
because they can render decisions that conflict with the interests of state parties.’45
Posner comes to this conclusion by asserting that the exalted virtue of attaining the
‘rule of law’ in domestic jurisdictions is incompatible on an international level,
presumably because all states are assumed to operate entirely in their best interests,
and as such a ‘one-size fits all’ approach to international standards of law is
unachievable, impractical, or even undesirable. While such an assertion is hardly
surprising from a proponent of rational choice theory, and holding such a position
may be a tempting way of seeing relations between states, it just does not equate
with the literature on tribunal usage and efficacy,46 nor to adherence to international
regulation generally.47 Whether it is due to self-interest, a sense of international
community, or some other factors, the end result is the same. Most states adhere to
international law, and most courts and tribunals serve a justifiable purpose.
In all, international court efficacy presents as a sensible way of quantifying
international law and its effect on international political affairs. Furthermore,
determining international court efficacy by a methodological approach that
interrogates the modus operandi of each court compared to its published outcomes is
also wholly reasonable. While there will always be detractors (especially from an IR
realist perspective) the (admittedly limited) goal-based conclusions gleaned from the
literature goes to strengthening the argument that the international court system,
whether directly or indirectly, is effective at regulating relations behaviour between
states.
CONCLUSION
While power politics undoubtedly still holds sway on the international stage,
international law is as relevant as ever in regulating behaviour between states. The
various international courts play a key role in this equation. While imperfections will
always exist, it is worth emphasising that the goal of international law should never

45 Eric Posner & John Yoo, ‘Judicial Independence in International Tribunals’ (2005) 93 California Law Review 1, 7.
46 Laurence Helfer & Anne-Marie Slaughter, ‘Why States Create International Tribunals: A Response to Professors Posner and Yoo’
(2005) 93 California Law Review 899, 906.
47 For Example: Kendall Stiles, State Responses to International Law (Routledge, 2015); Fabrizio Cafaggi, Enforcement of Transnational
Regulation Ensuring Compliance in a Global World. (Edward Elgar, 2012); Dorota Englender, et al, ‘Cooperation and Compliance Control
in Areas beyond National Jurisdiction’ (2014) 49 Marine Policy; Jessica Gladstone & Cintia Aguilar Flores, ‘Free Trade Agreements:
Compliance with Rules of Origin and Utilisation of Preferential Tariffs’ (2017) 23 (4) International Trade Law & Regulation; Lucia Quaglia,
‘The Politics of State Compliance with International “soft Law” in Finance’ (2019) 23 (1) Governance (Oxford); Benoit Mayer, ‘Construing
International Climate Change Law as a Compliance Regime’ (2018) 7 (1) Transnational Environmental Law; Dominik Steiger, ‘A Steady
Race towards Better Compliance with International Humanitarian Law? The ICTR 1995-2012’ (2014) 14 (6) International Criminal Law
Review.
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Famed legal scholar Luis Henkin was right back in the 1970s in saying that ‘almost all
nations observe almost all principles of international law and almost all of their
obligations almost all of the time.’48 Considering that this statement is likely truer
today than ever before, it is worth taking stock of how far the international
community has come since the 1970s, and especially since the advent of the UN. The
world is an immensely complex tapestry of widely diverse and at times competing
interests. The fact that international law not only works partially but works a majority
of the time should readily inspire optimism.

48 Louis Henkin, How Nations Behave: Law and Foreign Policy (Columbia University Press, 2nd ed, 1979) 47.
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removal of legal barriers to
international trade: cisg's
aspirations, reality and reform
SIRISHA PINNALI
I. INTRODUCTION: THE GAP IN ASPIRATION AND REALITY OF CISG
The uniform rules adopted by the United Nations Convention on Contracts for the
International Sale of Goods (Vienna, 1980) (‘CISG’)1 are a form international sales
contract law, which enables parties to have a standard set of rules and common
contractual understanding when entering into cross-border contracts. CISG adopted
the uniform sales contract rules with the aspiration of removing the ‘legal barriers to
international trade’,2 by promoting uniformity and increased engagement with the
uniform laws.3
The efforts of UNCITRAL4 in unifying the international sales law through CISG are
considered highly successful, owing to the extensive ratification by 94 Contracting
States as at 2020.5 While this would imply widespread uniform prevalence of CISG, its
practical success remains limited in reality, with a mere 959 cases reported worldwide
over the last three decades.6 Notwithstanding the potential unreported cases, the
reported numbers remain extremely low and the scholarship on the topic does not

1 United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980), opened for signature 11 April 1980, 1489
UNTS 3 (entered into force 1 Jan. 1988) (‘CISG’).
2 See CISG (n 1) preamble, ‘[T]he adoption of uniform rules which govern contracts for the international sale of goods … would
contribute to the removal of legal barriers in international trade and promote the development of international trade’.
3 See CISG (n 1) preamble; CISG (n 1) art 7(1); Harry M Flechtner, ‘Introductory note to the United Nations Convention on Contracts for
the International Sale of Goods Vienna (1980) (UN webpage) < https://legal.un.org/avl/ha/ccisg/ccisg.html>; Also see Harry M Flechtner,
'The Several Texts of the CISG in a Decentralized System: Observations on Translations, Reservations and Other Challenges to the
Uniformity Principle in Article 7(1)' (1998) 17(2) Journal of Law and Commerce 187, 187.
4 United Nations Commission on International Trade Law, UN GA Res 2205 (XXI) (17 December 1966) (‘UNCITRAL’).
5 94 parties to CISG as per Status: United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG)
UNCITRAL (webpage). <https://uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status>
6 UNCITRAL CLOUT database, CISG Case law (Online, 2021) – a mere 959 cases reported worldwide since CISG came into force in 1988.
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indicate extensive prevalence of CISG.7
Part II of this essay analyses the ground reality as to Why there is a gap between the
textual success of CISG and its limited prevalence in practice and identifies three core
reasons: a) limited engagement b) non-autonomous interpretation, and c) nonuniform application of CISG. Part III considers critical perspectives on why bridging
this gap may be aspirational, although not insurmountable. Bridging the gap between
the aspiration and reality is crucial not only for developing international trade at a
macro-economic level, it is also vital for fulfilling the economic ambitions of
individual Contracting States such as Australia and New Zealand, to foster tradepartnerships with jurisdictions with more prevalent CISG regimes such as Germany,
China and the United States.8 Therefore, Part IV suggests How the gap can be bridged
through education, engagement and evolution of harmonised interpretation. The
essay concludes that the onus rests upon the domestic legal systems to engage in the
uniform application of CISG and fulfil the aspiration of removing the legal barriers to
international trade.
II. ANALYSIS OF THE GAP: BARRIERS TO PRACTICAL UNIFORMITY OF CISG
CISG is considered a success not only for its extensive ratification but also for creating
a practical uniform law from the ‘Babel’ of domestic laws,9 thereby achieving textual
uniformity. However, the following analysis establishes that this success has not
translated into practical uniformity,10 owing to the gaps in engagement,
interpretation and application of CISG by the domestic legal jurisdictions. Echoing
Viscount Simonds’ opinion, “It would be deplorable if the nations should, after
protracted negotiations, reach agreement... and that their several courts should then
7 The cases determined through arbitration panels remain unreported, and further statistics are unavailable. By Comparison, the
Victorian Supreme Court Commercial division finalised about 2876 cases in 2019-20 – See Supreme Court of Victoria Annual Report
2019-2020 (online) 8 <https://www.supremecourt.vic.gov.au/sites/default/files/2021-03/2019-20%20SCV%20Annual%20Report_0.pdf>; See
Gustavo Moser, Rethinking Choice of Law in Cross-Border Sales (Eleven International Publishing, 2018) 72, 87-9, (‘Global Empirical
Survey on Choice of Law’); Andrea Anastasi, Benjamin Hayward and Stephanie Peta Brown, 'An Internationalist Approach to
Interpreting Private International Law? Arbitration and Sales Law in Australia' (2020) 44(1) Melbourne University Law Review 1, 47;
Benjamin Hayward, ‘CISG Opt-Outs In Australia: Fact Or Fiction, And What To Do?’ (UNCCA UN Day Seminar, 40 Years of CISG, 26
Transcript, October 2020) 3.
8 UNCITRAL CLOUT database, CISG Case law (Online, 2021) Comparative cases per nation - Australia (59 cases), New Zealand (28 cases)
compared to Germany (221 cases), United States (146 cases), China (117 cases), Hong Kong (95 cases) <
http://www.uncitral.org/clout/index.jspx>.
9 John Honnold, Documentary History of the Uniform Law for International Sales: The Studies, Deliberations, and Decisions that led to
the 1980 United Nations Convention With Introductions And Explanations (Kluwer, 1989) 1(‘Documentary History’); John Honnold, ‘The
Sales Convention in Action-Uniform International Words: Uniform Application?’ (1988) 8 Journal of Law and Commerce 207, 212 (‘Sales
Convention’).
10 Andrea Anastasi, Benjamin Hayward and Stephanie Peta Brown, 'An Internationalist Approach to Interpreting Private International
Law? Arbitration and Sales Law in Australia' (2020) 44(1) Melbourne University Law Review 1, 5; Camilla B Anderson, ‘Defining Uniformity
in law’ (2007) 12 Uniform Law Review 5, 43.
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disagree as to the meaning of what they appeared to agree upon”.11
Consider a hypothetical case of Jo.E from Australia who sells power-tools to
wholesalers around the world. She approaches her lawyer, Ol.D, for advice on
international contracts. Ol.D mentions that CISG may apply but does not analyse the
benefits or drawbacks. Instead, he informs Jo.E that his standard advice to clients, is
to exclude CISG. This reflects the first barrier of limited engagement with CISG.
A Limited engagement with CISG
i) The option to exclude CISG
While CISG applies to transactions between parties in different Contracting States,12
it also respects party autonomy and provides an option of exclusion of CISG if parties
do not intend to adopt it. However, the culture of excluding CISG, not necessarily
based on strategic reasons but as a default option deceives the purpose of CISG.13
Practitioners’ unfamiliarity and inexperience in CISG are considered the key drivers for
default exclusions which may not be in the interest of the clients.14 This is perhaps
the simplest barrier to overcome as it requires no action except to not exclude CISG.
However, even if Jo.E decides to not exclude CISG, complexities may arise due to
Ol.D’s unfamiliarity and disengagement with CISG.
ii) Pleading CISG: Practitioner engagement
Practitioners have failed to plead CISG even when it has been accepted as the choice
of law. For instance, the counsel in the case of Roder-Zelt15 were criticised for
couching the pleadings in ‘common-law centric concepts and language’ and only
making a ‘passing reference’ to CISG, and failing to assist the bench.16 Erroneous
pleadings further exacerbate the issue as in the case of Downs Investment P/L,17
11 Viscount Simonds on behalf of the House of Lords in Scruttons Ltd. v Midland Silicones Ltd. [1962] AC 446, 471. While this opinion was
made in regards to Hague convention, the statement stands true in the context of the issue at hand.
12 CISG (n 1) art 1 - CISG applies to contract for sale of goods between parties in different states, when (b) parties are located in
Contracting States, or, (b) private international law leads to the application of the law of the Contracting State.
13 Lisa Spagnolo, ‘The Last Outpost : Automatic CISG opt outs, misapplications and the costs of ignoring the Vienna Sales Convention for
Australian lawyers’(2009) 10(1) Melbourne Journal of International Law 141, 159-162; Benjamin Hayward, ‘CISG as the Applicable Law: The
Curious Case of Australia’ in Poomintr Sooksripaisarnkit and Sai Ramani Garimella (eds), Contracts for the International Sale of Goods: A
Multidisciplinary Perspective (Sweet & Maxwell, 2019) 167, 181; Benjamin Hayward, ‘CISG Opt-Outs In Australia: Fact Or Fiction, And What
To Do?’ (UNCCA UN Day Seminar, 40 Years of CISG, 26 Transcript, October 2020) 4-5.
14 Ingeborg Schwenzer and Pascal Hachem, ‘Article 6’ in Ingeborg Schwenzer (ed), Schlechtriem & Schwenzer: Commentary on the UN
Convention on the International Sale of Goods (CISG) (Oxford University Press, 4th ed, 2016) 101, 106 [11]; Gustavo Moser, Rethinking
Choice of Law in Cross-Border Sales (Eleven International Publishing, 2018) 87–9; Luca G Castellani, ‘Book Review: Gustavo Moser,
Rethinking Choice of Law in Cross-border Sales (Eleven International Publishing 2018) 4; Lisa Spagnolo, CISG Exclusion and Legal
Efficiency (Wolters Kluwer, 2014) 149-150, 165.
15 Roder Zelt- und Hallenkonstruktionen GmbH v Rosedown Park Pty Ltd (1995) 57 FCR 216.
16 Ibid 220.
17 Downs Investment P/L v Perwaja Steel SDN BHD [2002] Qd R 462, 474.
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where the appellant pleaded that since Sale of Goods Act 1958 (Vic) (‘SGA’), applied,
the respondent should be estopped from relying on CISG;18 this is a fundamental
error as CISG is infact part of SGA and wrongly denies justice.19 Practitioners have also
impacted client outcomes by pleading CISG late in the proceedings, which the courts
have rejected.20
Couched in practical terms, this means that if Jo.E was involved in a dispute, Ol.D’s
lack of engagement with CISG would not only extend the pleadings and involve
additional legal costs, it would also adversely impact her chances of success.
iii) Applying CISG: Judicial engagement
The Convention prevails over private international law, and the courts cannot resort to
domestic law without due consideration of CISG.21 However, courts appear to have
found CISG optional, and unless there is a conflict with domestic law, have applied
the latter. For instance, even though CISG applied in the case of Playcorp,22 involving
an Australian distributer and a Japanese supplier of toys, the Australian Court
determined that CISG enjoyed paramountcy only in case of conflict with domestic
laws.23 In the case of Eldesouky24 involving an Egyptian buyer and a US seller, the US
court held that it was ‘likely immaterial’ whether the Uniform Commercial Code
(‘UCC’) or CISG was applied.25 This rationale is contradictory to the Convention (article
1), which suggests that the courts are to apply CISG as the law and not merely in case
of conflicts.26
With the exception of a handful of cases, where courts applied CISG on their own
18 Sale of Goods Act 1958 (Vic) (‘SGA’) pt IV, s 86; Also See editorial comments by Dr Bruno Zeller, editorial note ‘Downs Investments Pty
Ltd (in liq) v Perwaja Steel SDN BHD [2002] 2 Qd R 462’(Online) <http://www.business.vu.edu.au/cisg/cases/Case2.pdf>.
19 Fryer Holdings Pty Ltd (in liq) v Liaoning MEC Group Co Ltd [2012] NSWSC 18; Castel Electronics Pty Ltd v Toshiba Singapore Pte Ltd
(2011) 192 FCR 445.
20 GPL Treatment Ltd v Louisiana-Pacific Corp 914 Pacific Reports (2d Series) 682, 323 Oregon Reports 116, CLOUT Case 137; Italian
Imported Foods Pty Ltd v Pucci Srl [2006] NSWSC 1060; Although some US courts have accepted CISG pleadings at later stages - U.S.
Nonwovens Corp. v. Pack Line Corp 4 N.Y.S.3d 868 (Sup. Ct. 2015); Maxxsonics USA, Inc v Fengshun Peiying Electro Acoustic Co., No. 10-C1174, 2012 WL 962698, at *4 (N.D. Ill. Mar. 21, 2012).
21 See UNCITRAL Digest of case law on the United Nations Convention on the International Sales of Goods (2008) 5; Also see UNCITRAL
Digest of case law on the United Nations Convention on the International Sales of Goods (2016) 4.
22 Playcorp Pty Ltd v Taiyo Kogyo Limited [2003] VSC 108, 235, 242-245 (‘Playcorp’).
23 The Playcorp dispute was determined under Sale of Goods Act 1958 (Vic); Also Ginza Pte Ltd v Vista Corporation Pty Ltd [2003] WASC
11, [188]; Also see Gammatex International Srl v Shanghai Eastern Crocodile Apparels Co Ltd (2002) Hu Yi Zhong Min Wu (Shang) Chu Zi
Di No 32 where the Chinese Court ignored CISG and applied domestic laws to settle a dispute between a Chinese buyer and an Italian
Seller
24 Eldesouky v Aziz No. 11-CV-6986 (JLC), 2015 WL 1573319.
25 Ibid 2 (S.D.N.Y. Apr 8 2015); Also see Kristen David Adams and Candace M Zierdt, ‘International Sales of Goods’ (2016) 71(4) The
Business Lawyer 1345, 1351.
26 See clarification in UNCITRAL Digest of case law on the United Nations Convention on the International Sales of Goods (2016) 4; Also
see commentary by Spagnolo, (n 13) 189; Bruno Zeller, ‘Editorial Remarks’ in Pace Law School, CISG Case Presentation: Playcorp Pty Ltd
v Taiyo Kogyo Limited (2003).
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accord,27 the prevalent tendency of either avoidance or reluctant engagement has
stunted not only the uniformity but the general prevalence of CISG and arguably fails
the treaty obligations of Contracting States.28
B Non-autonomous interpretation of CISG
Article 1 guides interpreters to consider CISG’s ‘international character’ to interpret it
as an autonomous law, which in turn ensures ‘uniformity’ in its application.29
Notwithstanding repeated directions by UNCITRAL,30 the courts have often viewed
CISG from the lens of the non- autonomous/analogous provisions entrenched in the
legal traditions of the State.31 This ‘homeward trend’32 or ‘legal ethnocentricity’,33
has been the most significant obstacle to CISG’s autonomy,34 and has resulted in nonuniformity.35
The analogous treatment of three separate but interrelated CISG principles,
fundamental breach (article 25), avoidance (article 49) and damages (article 74),
across three separate jurisdictions illustrates this. Fundamental breach is an original
CISG legal concept,36 that aims to uphold contractual performance, rather than
avoidance for non-fundamental breaches.37 Unlike common law repudiation, CISG
27 Where Courts applied CISG on their own initiative including Societe Sacovini v SARL Les Fils de Henri Ramel (23 January 1996, Court
of Cassation (1st Civil Division), CLOUT Case 150); Barbara Berry SA de CV v Ken M Spooner Farms Inc 2007 WL 4039341 (CA (Wash)); Cf
where court rejected pleading CISG at later stages GPL Treatment Ltd v Louisiana-Pacific Corp 914 Pacific Reports (2d Series) 682; 323
Oregon Reports 116; CLOUT Case 137; Italian Imported Foods Pty Ltd v Pucci Srl [2006] NSWSC 1060.
28 Also see Spagnolo (n 13) 212.
29 CISG (n 1) art 7(1); Pilar Perales Viscasillas, 'Article 7' in Stefan Kroll, Loukas Mistelis and Pilar Perales Viscasillas (eds), UN
Convention on Contracts for the International Sale of Goods (CISG): A Commentary (CH Beck, Hart and Nomos, 2nd ed, 2018) 117;
Anastasi, Hayward and Brown, (n 7) 13.
30 See UNCITRAL Digest of case law on the United Nations Convention on the International Sales of Goods (2008) 5, Also see UNCITRAL
Digest of case law on the United Nations Convention on the International Sales of Goods (2016) 4.
31 Michael Bridge, The International Sale of Goods (2nd ed, Oxford University Press) 524; Franco Ferrari, ‘Uniform Interpretation of the
1980 Uniform Sales Law’, (1994) 24 Georgia Journal of International and Comparative Law 183, 202.
32 Flechtner (n 3) 200; Honnold, Documentary History (n 9) 1.
33 Susanne Cook, ‘The UN Convention on Contracts for the International Sale of Goods: A Mandate to Abandon Legal Ethnocentricity’
(1997) 16 Journal of Law and Commerce 257, 260, 263
34 While there has been some movement towards autonomous interpretation in cases like MCC-Marble where article 8 was applied to
admit extrinsic evidence, overriding the parol evidence rule, these instances are outweighed by the volume of analogous
interpretations. MCC- Marble Ceramic Centre Inc v Ceramica Nuova D'Agostino SpA (1998) 114 F 3d 1384 (11th Cir); MCC-Marble displaced
the analogous interpretation and application of the domestic Parol evidence rule in Beijing Metals & Minerals v American Business
Centre Inc (1993) 993 F 2d 1178 (5th Cir); Henning Lutz, ‘The CISG And Common Law Courts: Is There Really A Problem?’ (2004) 35 Victoria
University of Wellington Law Review 711, 719-720.
35 See Playcorp (n 22), [235], [245]; Fryer Holdings Pty Ltd (in liq) v Liaoning MEC Group Co Ltd [2012] NSWSC 18, [19]; Castel Electronics
Pty Ltd v Toshiba Singapore Pte Ltd (2011) 192 FCR 445, 460 [89]; Castel Electronics Pty Ltd v Toshiba Singapore Pte Ltd [2010] FCA 1028,
[123].
36 See UNCITRAL Digest of case law on the United Nations Convention on the International Sales of Goods (2008) ix.
37 Larry A. DiMatteo Lucien Dhooge Stephanie Greene Virginia Maurer, ‘The Interpretive Turn in International Sales Law: An Analysis of
Fifteen Years of CISG Jurisprudence’ (2004) 24(2) Northwestern Journal of International Law & Business 299, 316; Anna Kazimierska, ‘The
Remedy of Avoidance under the Vienna Convention on the International Sale of Goods’, in Review Of The Convention On Contracts For
The International Sale Of Goods: 1999-2000 (Pace Int'l Law Review, ed. 2000),175; Chengwei Liu, ‘Effects of Avoidance: Perspectives from
the CISG, UNIDROIT Principles and PECL and case law’ (2005) 1 Nordic Journal of Commercial Law 3.
PAGE 50
RMITLSS.COM | 2022

requires the fundamental breach to deprive the aggrieved party of a substantial
benefit, based on an examination of the detriment and its foreseeability (article 25),
before a party can claim avoidance (article 49). Damages are limited to the loss which
the party in breach foresaw (article 74).
However, the US case of Delchi38 has been criticised for not only viewing these
provisions through the UCC lens but also stating that CISG ‘tracks’ UCC. The Australian
decision in Downs Investment P/L,39 analogously held that there was no material
difference between CISG fundamental breach and common law repudiation.40 The
Italian court similarly relied on analogous interpretation in Italdecor41 and has been
criticised for upholding a claim by the Italian buyer for restitution.42 All three courts
have erroneously subjected the concept of fundamental breach to analogous
domestic interpretations, without examining detriment and foreseeability, and
proceeded to upholding avoidance and awarded damages based on ethnocentric
interpretations.43
While it is a ‘natural tendency’ for the judiciary to interpret novel CISG principles by
applying expertise that was acquired during their ‘intellectual formation’,44 this
tendency fails to deliver the requisite justice to traders like Jo.E who entrust the
judiciary with appropriate interpretation and application of all the relevant laws, and
not just the laws that the judiciary is familiar with.45
C Non-uniform application of CISG
Domestic legal systems have also failed to impart uniformity to CISG application, by
38 Delchi Carrier, SpA v Rotorex Corp (US Circuit Court of Appeals (2nd Cir), US, 6 December 1995) (“...we look to its language and to ‘the
general principles’ upon which it is based... interpreting analogous provisions of Article 2 of the [U.C.C.] may also inform a court where
the language of the relevant [C.I.S.G.] provisions tracks that of the [U.C.C.]”); Cook S “The UN Convention on Contracts for the
International Sale of Goods: A Mandate to Abandon Legal Ethnocentric” (1997) 16 Journal of Law and Commerce 257.
39 Downs Investment P/L v Perwaja Steel SDN BHD [2002] Qd R 462, 474; [2001] QCA 433.
40 Ibid [14]; Spagnolo (n 13) 177; Bruno Zeller, editorial note ‘Downs Investments Pty Ltd (in liq) v Perwaja Steel SDN BHD [2002] 2 Qd R
462 <http://www.business.vu.edu.au/cisg/cases/Case2.pdf>.
41 Italdecor s.a.s. Yiu's Industries (H.K .) Limited d'Appello di (Milano 20 March 1998).
42 Also See Angela Maria Romito, ‘CISG: Italian Court and Homeward Trend - Queen Mary Case Translation Programme Corte d'Appello
di Milano 20 March 1998 Italdecor s.a.s. Yiu's Industries (H.K.) Limited (default)’ (2002) 14(1) Pace International Law Review 179; Also see
Nicholas Whittington, 'Comment on Professor Schwenzer's Paper' (2005) 36 Victoria University of Wellington Law Review 809, 811.
43 Zeller (39); Ingeborg Schwenzer, ‘The Danger Of Domestic Pre-Conceived Views With Respect To The Uniform Interpretation Of The
CISG : The Question Of Avoidance In The Case Of Non-Conforming Goods And Documents’ (2005) 36 Victoria University of Wellington
Law Review 795; Spagnolo (n 13) 158-159, 177.
44 Honnold, Documentary History (n 9) 1; Also see Franco Ferrari, 'Autonomous Interpretation versus Homeward Trend versus Outward
Trend in CISG Case Law' (2017) 22(1) Uniform Law Review 244, 250; For an example of the court expressly applying domestic
interpretation after a customary reference to CISG, see Schmitz-Werke GmbH & Co v Rockland Industries, Inc; Rockland International
FSC, Inc 37 Fed Appx 687, 689;
45 Bruno Zeller, ‘Traversing International Waters’ (2004) 78(9) Law Institute Journal 52; Bruno Zeller, ‘Downs Investments Pty Ltd (in liq)
v Perwaja Steel Sdn Bhd [2002] 2 Qd R 402’ (2005) 9 Vindobona Journal of International Commercial Law and Arbitration 43.
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not failing to consider international precedents so as ‘to have regard to the
international character’46 of CISG.47 For instance, in the US case of Raw Materials
Inc48, the US court acknowledged that art 79 was applicable but since there was no
US precedent on interpretation of the article, it proceeded not to look at international
decisions, but to look at analogous UCC case law.
The practical implication of this can be far reaching for multi-jurisdictional
businesses. For instance, consider a dispute that Jo.E may have regarding labelling of
the power tools with parties in 2 separate jurisdictions. As below case illustrations will
highlight, a uniform dispute on the same facts, expected to be assessed under the
uniform law with parties in different jurisdictions may result in non-uniform
outcomes, leaving Jo.E at a loss of any legal certainty.
The treatment of article 35 regarding conformity of goods illustrates the nonuniformity. In a case involving New Zealand mussels,49 sold by a Swiss seller to a
German buyer, the German court held that while the mussels breached the German
cadmium level recommendations, the seller did not need to comply with the
obligations of the importing state, as the buyer did not specify those requirements.50
In contrast, a Spanish paprika seller51 was held liable for compliance with German
food regulations, on the argument that it had prior knowledge even though the buyer
had not specified the regulations.52 While the cases may be distinguished on facts,
uniformity remains at risk when courts neither consider nor distinguish international
precedents.
46 CISG (n 1) art 7(1); Joseph Lookofsky, ‘Digesting CISG Case Law: How Much Regard Should We Have?’ (2004) 8 Vindobona Journal of
International Commercial Law and Arbitration 182, 183.
47 Andreas Ehlers, ‘Establishing a Uniform Interpretation of the CISG: A Case Study of Article 74’(2013) 2 Nordic Journal of Commercial
Law 1, 11; John Honnold, 'The Sales Convention in Action - Uniform International Words: Uniform Application' (1988) 8(1) Journal of Law
and Commerce 207, 211.
48 Raw Materials Inc. v. Manfred Forberich GmbH & Co, No. 03 C 1154, 2004 U.S. Dist. LEXIS 12510 (N.D. Ill. July 6, 2004); For discussion on
the case, see Herbert I. Lazerow, ‘Uniform Interpretation of CISG’ (2018) 52(3) The International Lawyer 369, 376-377.
49 CLOUT case No. 84 [Oberlandesgericht Frankfurt a.M., Germany, 20 April 1994]; CLOUT case no. 123 [Bundesgerichtshof, Germany, 8
March 1995] – See abstract at <http://www.uncitral.org/clout/clout/data/deu/clout_case_84_leg-1287.html>; UNCITRAL Digest of case law
on the United Nations Convention on the International Sales of Goods (2008) 104-105; The case also considered that mussels were able
to be sold as seafood, although not as meat as the buyer intended to.
50 Similarly, the Austrian Court, held that while the German seller was aware of the place of delivery regulations regarding
labelling/certification of machinery, it was not obliged to follow those legal standards as the Austrian buyer had not specified them - see
CLOUT case No. 427 [Oberster Gerichtshof, Austria, 28 April 2000] (‘Austrian Machinery Case’)
<http://www.uncitral.org/clout/clout/data/aut/clout_case_427_leg-1652.html>.
51 Landgericht Ellwangen, Germany, 21 August 1995, Unilex; UNCITRAL Digest of case law on the United Nations Convention on the
International Sales of Goods (2008) 274.
52 Similarly, the French court held that even though the French importer did not specify the labelling regulations, the Italian cheese
seller was in breach as it ought to have knowledge based on previous dealings in the French market – see CLOUT case No. 202 [Cour
d’appel, Grenoble, France, 13 September 1995]; See abstract at <http://www.uncitral.org/clout/clout/data/fra/clout_case_202_leg1425.html>
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Notice of ‘reasonable period’ regarding non-conformity of goods (articles 38, 39)
presents another illustration where Austrian courts held that a reasonable period for
flowers was two months,53 whereas German courts have held it be the same day as
delivery.54 This is not to suggest that a court should be bound by the decisions of
external jurisdictions; however, uniformity is better achieved if the courts were to
consider external judicial decisions with ‘healthy respect’.55
In conclusion, the analysis establishes that the barriers to CISG’s practical uniformity
largely stem from the treatment of CISG by the legal fraternity, including the limited
engagement by the counsel and non-uniform interpretation by judiciary. Each of
these aspects point to the need for reform, so as to remove legal barriers and support
international trade.
III CRITIQUE (IM)PRACTICALITY OF 'PRACTICAL' UNIFORMITY
Critics validly point out that aspiring for the removal of legal barriers and promoting
practical uniformity is near impossible owing to a range of reasons.56 The below
analysis consider some of the impracticalities and finds that CISG nevertheless holds
the prospect to remove legal barriers.
A Language barriers to the removal of legal barriers
While CISG may aspire to remove legal barriers to promote uniformity, it is itself
subject to the limitations of language barriers. To illustrate this, Prof Flechtner
discusses an interesting deviation between the official English and French versions of
articles 71 and 72. The English version states that to avoid a contract, future breach
needs to be a fundamental breach (article 72(1)), whereas to suspend performance, it
can be a breach of a substantial part of the contract (article 71(1)). However, the
French version uses the same term essentielle au contrat (article 72(1)) and essentielle
de ses obligations (article 71(1)) in both provisions; it does not use the term
substantielle. Without further belabouring the point, critics argue that even textual
uniformity has not necessarily been achieved, therefore, aiming for practical
uniformity is unrealistic.57

53 Oberlandesgericht Innsbruck, 01.07.94, 4 R 161/94 (CISG-AC) Opinion 2, Table 3’ Notification of non-conformity, Within “Reasonable
Time”: Article 39(1).
54 Oberlandesgericht Saarbrücken, 03.06.98, 1 U 703/97 (CISG-AC) Opinion 2, ‘Table 3’ Notification of non-conformity, Within
“Reasonable Time”: Article 39(1).
55 Flechtner (n 3) 215.
56 Jacob S Ziegel, ‘The Future of CISG from a Common Law Perspective’ (2000) 6 New Zealand Business Law Quarterly 336, 344 – 346;
Lutz (n 34); Monica Kilian ‘CISG and the Problem with Common Law Jurisdictions’ (2001) 10 Journal of Transnational Law and Policy 217.
57 Lazerow (n 48) 370.
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However, courts have suggested that pre-Convention negotiations in the working
language of English should prevail as guidance in language-based disputes.58 While
perfect textual uniformity has not been achieved, even imperfect CISG translations
may present a relatively uniform text, compared to non-uniform domestic laws.59
B Subjective text that forsakes objective uniformity
The non-deterministic text of CISG in some instances renders itself to subjective
interpretation which misaligns with the idea of uniformity.60 To illustrate this,
consider the term ‘good faith’ in article 7, which is not defined by CISG and is treated
differently in different legal traditions.61 Furthermore, ‘good faith’ may not always
converge with ‘uniformity’ or ‘international character’; the vague language of the
convention does not identify which of these three prevails in case of conflict.62 Other
crucial terms like ‘place of business’,63 or ‘reasonable periods’64 have also been
disputed for their lack of definition within CISG. Critics therefore argue that several
key elements of CISG are open to interpretation, which does not favour uniformity.
However, it should be noted that the principles in article 7(1) requires ‘regard to be
had’ to its terms, rather than strict obedience.65 CISG text considers commercial
realities that favour contractual performance, rather than a strict legal imposition of
the drafters’ intentions, therefore featuring language that is relatively open to
interpretation.66
C Domestic administration of the uniform law
The most significant threat to uniformity is the administration of CISG by domestic
courts and arbitration bodies in Contracting States with diverse legal traditions and
varying levels of awareness and expertise in applying CISG.67 CISG does not provide
any authoritative interpretative guidance and it is a mammoth aspiration to presume
that every adjudicator in every court of every continent interprets and applies CISG
uniformly or autonomously.
58 Ibid; The Swiss Court suggested that in case of conflict, working languages of CISG negotiations should prevail- Bundgesgericht
[BGer] [Federal Supreme Court, Nov 13, 2003) 130 Entscheidungen Des Schweizerischen Bundesgerichts [BGE] I 258 (Switz).
59 Honnold Documentary History (n 9) 1; Honnold, ‘The Sales Convention’(n 9) 211.
60 James E Bailey, ‘Facing the Truth’ (1999) 32 Cornell International Law Journal 273, 276, 286; Clayton P Gillette and Robert E Scott, ‘The
Political Economy of International Sales Law’ (2005) 25 International Review of Law and Economics 446, 458, 465-66, 473.
61 Spagnolo (n 14) 231-235.
62 See discussion re the Malev litigation in Flechtner (n 3) 212-213.
63 CISG (n 1) art 1, 10 relevant to determine place of business; See commentary by Lazerow (n 48) 379-380.
64 CISG (n 1) art 38, 39 - An Austrian court held a reasonable notice period for flowers to be two months, whereas German courts have
held it be the same day as delivery – See Oberlandesgericht Innsbruck, 01.07.94, 4 R 161/94 (CISG-AC) Opinion 2, Table 3’ Notification of
non-conformity, Within “Reasonable Time”: Article 39(1); See Oberlandesgericht Saarbrücken, 03.06.98, 1 U 703/97 (CISG-AC) Opinion 2,
‘Table 3’ Notification of non-conformity, Within “Reasonable Time”: Article 39(1).
65 Flechtner (n 3) 188.
66 Honnold, 'The Sales Convention’ (n 9) 211; Flechtner (n 3) 188.
67 Lazerow (n 48) 371; Ziegel (n 56) 344-346.
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While this poses considerable impediments to the key purpose of uniform law, it is
nevertheless not insurmountable. This also points to the need for reform, discussed
below.68
IV REFORM: BRIDGING THE GAP BETWEEN CISG’S ASPIRATION AND REALITY
The key gaps that emerge from this analysis are lack of knowledge and familiarity
leading to a reluctance to engage with CISG that ultimately impacts uniformity and
autonomy of CISG. In the current global economy where even small business clients
like Jo.E are likely to have an international footprint, practitioners like Ol.D who may
be experts in domestic laws are nonetheless ill-equipped to competently represent
these clients.
The suggested reform bridges the gap to the aspiration of removing legal barriers to
international trade, by following a threefold approach: Education, Engagement and
Evolution.
A Education: Enhancing knowledge, training and awareness
The ‘Unfamiliarity phobia’ is arguably one of the core issues that leads practitioners to
resort to legal traditions that they are trained and experienced in, rather than CISG.
Therefore, the most practical strategy to promote engagement with CISG is to
educate, train and familiarise practitioners in uniform laws. However, the barrier is the
legal education that is arguably rooted in the customs from the past, than the
requirements of the future.
International business laws seldom form part of core law school curricula.69 For
instance, in Australia, international business law courses do not form part of the
Priestly 11 courses that are core to a law degree.70 Without education and training, it
is unrealistic to expect the practitioners to set aside the legal tradition that they have
been trained in and expect expertise in CISG in which they have minimal, training, if
any. While the curricula is unlikely to be disrupted in the short term, there is a need
for a gradual roadmap for educational reform in the future.
This can be supplemented in the short term, through practical training and
continuing professional development (CPD) in uniform laws that can ensure that the
next generation of practitioners and judiciary are as well versed with the uniform laws
68 Flechtner (n 3) 216-217; Honnold, ‘The Sales Convention’ (n 9) 212.
69 William S Dodge, ‘Teaching the CISG in Contracts’ (2000) 50 Journal of Legal Education 72, 73-75.
70 Grace Ormsby, ‘Priestley 11 ‘not keeping up’ with reality’ Lawyers Weekly (online, 19 May 2019)
<https://www.lawyersweekly.com.au/biglaw/25707-priestley-11-not-keeping-up-with-reality?>.
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as they are with the laws of the land.71 This will also help overcome the unfamiliarity
phobia and promote autonomous and uniform interpretation to compare the benefits
and therefore make informed judicial decisions.72
While some commentators validly suggest that lack of resources is an impediment to
the prevalence of CISG, it should also be acknowledged that there is a wealth of
available resources including CISG digests, CLOUT case summaries, CISG Advisory
Council opinions and other databases such as the Pace university that provide
guidance.73 Raising awareness of the available resources is core to ensuring that the
next generation of counsel are not only well trained but are also well aware of the
resources to seek CISG guidance from.74
B Engagement: Discouraging Exclusion and Pleading CISG
The onus of engaging with CISG firstly by not excluding it from client contracts and
secondly by pleading CISG, rests on the practitioners.75 The benefits of engaging with
CISG are numerous, ranging from practical benefits for both the clients and the
practitioners as well as commercial reasons of facilitating transactions with tradepartners who are more likely to view CISG as their choice of law. The support of the
domestic legal system is vital for a Contracting State to fulfill its international trade
ambitions.76
To ensure that the legal profession is an enabler, not an impediment to international
trade, it is imperative that the exclusion culture is renounced in favour of due conside71 Spagnolo (n 13) 164; Also see Michael Gordon, ‘Some Thoughts on the Receptiveness of Contract Rules in the CISG and UNIDROIT
Principles as Reflected in One State’s (Florida) Experience of (1) Law School Faculty, (2) Members of the Bar with an International
Practice, and (3) Judges’ (Part 2) (1998) 46 American Journal of Comparative Law Supplement 361, 369; Luke Nottage, ‘Who’s Afraid of
the Vienna Sales Convention (CISG)? A New Zealander’s View from Australia and Japan’ (2005) 36 Victoria University of Wellington Law
Review 815, 843
72 For a discussion on CISG education in law schools see Dogde (n 69); Spagnolo (n 13) 212-213; Also see Ferrari, (n 44) 256-257; Franco
Ferrari, 'Have the Dragons of Uniform Sales Law Been Tamed? Ruminations on the CISG's Autonomous Interpretation by Courts' in
Camilla Andersen and Ulrich Schroeter (eds), Sharing International Commercial Law Across National Boundaries (Wildy, Simmonds Hill
Publishing, 2008) 134, 142.
73 Resources: UNCIRAL CLOUT case summaries <http://www.uncitral.org/clout/index.jspx; See UNCITRAL Digest of case law on the
United Nations Convention on the International Sales of Goods <https://uncitral.un.org/sites/uncitral.un.org/files/mediadocuments/uncitral/en/cisg_digest_2016>; University database http://www.iicl.law.pace.edu/cisg/cisg; CISG-Online - http://www.cisgonline.ch/; CISG-Advisory Council resources < https://www.cisgac.com> to list a few.
74 Victoria University, Melbourne, ‘Contracts for International Sale of Goods cases’(Web Page)
<http://www.business.vu.edu.au/cisg/cases.asp#1>;Elisabeth Haub School of Law, ‘Albert H Kritzer CISG Database’, Institute of
International Commercial Law (Web Page) <https://iicl.law.pace.edu/cisg/cisg>; Ulrich Schroeter (ed), ‘CISG-online’, University of Basel
(Web Page, 2020) <http://www.cisg-online.org/home>; See also Camilla Baasch Andersen, ‘Furthering the Uniform Application of the
CISG: Sources of Law on the Internet’ (1998) 10(2) Pace International Law Review 403.
75 Flechtner (n 3) 216.
76 See Perry Engineering Pty Ltd v Bernold AG [2001] SASC 15 (Unreported, Burley J, 1 February 2001) [16]; Also discussed Spagnolo (n 13)
175; Bruno Zeller ‘Editorial Remarks: Perry Eng P/L (Rec And Man Appt'd) V Bernold AG No. SCGRG-99-1063 [2001] SASC 15 (1 February
2001) (online) <http://www.business.vu.edu.au/cisg/cases/Case1.pdf>.
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ration of CISG as a choice of law.77 While some commentators suggest that
substantive issues in CISG contribute to opt-outs,78 as Spagnolo suggests
unfamiliarity and lack of knowledge of CISG within the domestic legal circles is a
more likely reason.79 Not pleading CISG or pleading it late may result in added legal
costs and unfavourable outcomes for the clients.80 Failing to plead CISG when it is
applicable may also expose practitioners to professional negligence.81
Legal practices may overcome this issue by ensuring that inhouse culture and training
is focussed on routinely advising the clients to opt-in except in cases where there are
strategic reasons to exclude CISG. Organising CPD sessions to spread awareness and
share case studies involving CISG is also an effective tool in raising engagement with
CISG.
C Evolution: Harmonised Interpretation Framework
Evolution of the CISG regime is reliant on the pivotal issue of uniformity in practice.
There is merit in considering a harmonised interpretation framework as a future
UNCITRAL initiative, to establish an international CISG interpretation panel (‘CIP’).
The need for CIP arises because of the absence of harmonised interpretation
framework or a ‘supreme interpretation body’ to ensure uniformity.82 CISG does not
have a dedicated tribunal; it is interpreted and applied by national courts and
arbitration bodies. CISG does not have a dedicated tribunal; it is interpreted and
applied by national courts and arbitration bodies. The materials that courts can rely
upon is left to the discretion of the parties, with neither a hierarchy nor authoritative
77 Michael Bridge, 'Avoidance for Fundamental Breach of Contract Under the UN Convention on the International Sale of Goods' (2010)
59(4) International and Comparative Law Quarterly 911, 940.
78 Ziegel (n 56) 345–6; Jacob Ziegel, ‘The Scope of the Convention: Reaching Out to Article One and Beyond’ (2005) 25 Journal of Law
and Commerce 59, 72.
79 Spagnolo (n 13) 163; Also see Nicholas Whittington, 'Comment on Professor Schwenzer's Paper' (2005) 36 Victoria University of
Wellington Law Review 809.
80 For instance, the clients would have incurred lower costs and/or just outcomes if CISG was pleaded earlier – see GPL Treatment Ltd v
Louisiana-Pacific Corp 914 Pacific Reports (2d Series) 682; 323 Oregon Reports 116; CLOUT Case 137; Italian Imported Foods Pty Ltd v
Pucci Srl [2006] NSWSC 1060.
81 Gino Dalpont, Lawyers Professional Responsibility (Thomson Reuters, 7th ed, 2021) 190-191; Yates Property Corporation v Boland (1998)
85 FCR 84 at 105 “In the case of a solicitor who is an expert in a particular branch of the law the requirement should be that the solicitor
must carry out his retainer as would a reasonably competent solicitor who is an expert in that particular area of law”; Franco Ferrari,
‘General Report’ in Franco Ferrari (ed), The CISG and Its Impact on National Legal Systems (2008) 413, 427; For instance, American Bar
Association Center for Professional Responsibility, annotated model rules of professional conduct 6 (4th ed. 1999) (explaining that [a]
lawyer's lack of experience in a particular area of law is no defense to a charge of incompetent representation; in such cases a lawyer
must either work with experienced co- counsel or educate himself or herself appropriately; Also see Ronald A Brand, 'Uni- State Lawyers
and Multinational Practice: Dealing with International, Transnational, and Foreign Law' (2001) 34(4) Vanderbilt Journal of Transnational
Law 1135.
82 Lazerow (n 48) 375.
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texts to supersede varying interpretations.83 Notwithstanding these issues, there is
substantial merit in the current model whereby the national bodies ensure that
disputes are dealt with in a timely and cost- effective manner in the forums of the
parties’ choice. The suggested CIP merely supports this current model with
interpretative guidance.
The CIP framework is not suggested to be an arbitration court. It is a ‘supreme
interpretation body’ that has the authority to create binding interpretation of CISG
provisions. CIP may issue interpretation guidance on matters of principle, either on its
own initiative or on being approached by the courts from Contracting States. Once
CIP issues an interpretation, it would be binding on all interpreters in Contracting
States and may only be revised or overturned by CIP.
The CIP framework might provide several benefits. First, it would help address the
issue of harmonising CISG interpretation. Second, it would help develop precedents
that courts may rely on, based on the binding interpretations of CIP. In addition, it
would also help address the issues of analogous interpretations, reluctance to
consider international precedents and other issues discussed in this paper. A detailed
consideration of this framework is beyond the scope of this paper and will inevitably
involve a set of challenges. However, CISG is a remarkable Convention that continues
to gather momentum; a supplementary initiative to strengthen its position may be
well worth the effort, to ensure that the aspiration to remove legal barriers to
international trade is fully achieved.
V CONCLUSION
Global economies are moving forward at an accelerated pace and CISG is a rare
opportunity for the legal profession to break the glass ceiling of the law ‘limping in
the rear’,84 by providing legal leadership to the development of international trade.
Jo.E and many other international businesses like her enterprise rely on their lawyers
to provide them both domestic and international legal advice. Reluctant engagement
with CISG on part of the domestic legal systems could mean limited success in
disputes, lack of efficiency and higher legal costs, which can have far reaching
economic effects for international trade partnerships.
83 See Peng Guo and Shu Zhang, ‘The Use of Extrinsic Materials in the Application and Interpretation of the CISG - China’s Approach
adopted by the Supreme People’s Court’ (2020) 20(6) Internationales Handelsrecht 230; However courts have also appropriately
considered extrinsic material to arrive at decisions – see Chicago Prime Packers, Inc.v. Northam Food Trading Co., 320 F. Supp. 2d 702,
709 n.11 (N.D. Ill2.004), affid, 408 F.3d 894 (7th Cir. 2005) (foreign cases discussed described in U.S. law reviews).
84 Borrowing the words of Windeyer J ‘Law, marching with medicine but in the rear and limping a little, has today come a long way’, in
Mount Isa Mines Ltd v Pusey (1971)125 CLR 383, 395.
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No law is perfect and CISG is no exception. However, legal certainty in international
trade is at risk, not for the lack of law, but for the lack of consistent application of the
law.85 Prof Honnold’s question, ‘Is it possible to make the law for international trade a
bit more accessible and predictable?’ continues to be relevant.86 It now rests upon
the shoulders of the legal profession to answer this question in the affirmative,
nurture the uniform law and realise the aspiration of removing legal barriers to
promote international trade.

85 Marcus G Larson, 'Applying Uniform Sales Law to International Software Transactions: The Use of the CISG, its Shortcomings, and a
Comparative Look at How the Proposed UCC Article 2B Would Remedy Them' (1996) 5 Tulane Journal of International and Comparative
Law 445, 459; Also see Ferrari (n 44) 247.
86 Honnold, ‘The Sales Convention’ (n 9) 208.
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