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Director’s Welcome 
Dr Anne Kallies
Juris Doctor Program Director 

I am proud to present the 2020 edition of the RMIT Law Students Society 
McPherson’s Papers. 

The role of the RMIT Law Student Society as supporting and inspiring our stu-
dent body has never been more important than in this year of the coronavirus 
outbreak, which has severely impacted the studies of all of our students. For 
this, I would like to extend a big Thank You from our leadership team. The LSS 
has managed to keep up and extend their online offers of networking, sup-
porting and celebrating our law students during these times. Initiatives such 
as this showcase of our students research, are an important part of this!

At the heart of our program we seek to develop globally aware, technology 
enabled, innovative and socially responsible graduates. 

This year’s selection of innovative and diverse essays is a fantastic showcase 
of the focus of our program on the interface of law with social and environ-
mental justice and with technology. It features essays on family violence, leg-
islative responses to one-punch offences, and climate change jurisprudence; 
but also on law and artificial intelligence and blockchain. 

I would like to congratulate all winners on their contributions. 
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Strangulation in circumstances of family vio-
lence: The case for Victorian law reform

Daniel Ryan 

An analysis of the risk and impact of strangulation in circumstances of family violence, the 
adequacy of the existing legal and policy framework in Victoria, and arguments for reform 

in line with Queensland legislation
Contents 
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1. Introduction

Strangulation in circumstances of family violence is committed almost exclusively by men 
against their female partners and causes significant harm.1 Strangulation can cause seri-
ous injuries2 and due to the likelihood of reported non-fatal strangulation later resulting in 
death, it is known as a ‘red flag’ for murder.3 Due to recording practices, the prevalence of 
non-fatal strangulation cannot be firmly established in Australia, but up to 37% of women 
who have experienced family violence report being strangled or choked in the past.4

1  Gael Strack and Casey Gwinn, ‘On the Edge of Homicide: Strangulation as a Prelude’ (2011) 26 Crimi-
nal Justice 32, 33.
2  Australian Institute of Criminology, Predicting repeat domestic violence: Improving police risk as-
sessment (Trends & issues in crime and criminal justice No 581, Australian Institute of Criminology, 2019) 12; 
Heather Douglas and Robin Fitzgerald, ‘Strangulation, Domestic Violence and the Legal Response’ (2014) 36 
Sydney Law Review 231, 233; Julia De Boos, ‘Review article: Non-fatal strangulation: Hidden injuries, hidden 
risks’ (2019) 31 Emergency Medicine Australasia 302, 304.
3  Nancy Glass et al, ‘Non-fatal strangulation is an important risk factor for homicide of women’ (2008) 
35(3) The Journal of Emergency Medicine 329, 329; Royal Commission into Family Violence: Report and Rec-
ommendations (Report, March 2016) 259; De Boos (n 2).
4  Heather Douglas, ‘Victoria’s commitment to a non-fatal strangulation offence will make a difference 
to vulnerable women’, The Conversation (online), 3 July 2019 <https://theconversation.com/victorias-com-
mitment-to-a-non-fatal-strangulation-offence-will-make-a-difference-to-vulnerable-women-119743>.



RMIT Law Students’ Society | McPherson’s Papers 2020 7

Strangulation can occur in the context of other family violence offending,5 including sexual 
assault,6 and often occurs without inflicting visible injury.7 

In response to this issue, the Victorian Government committed to introducing a new stran-
gulation offence in 2019.8 This reform was recommended by Victoria Police and supported 
by the Victorian Coroner.9 The proposed law would criminalise strangulation in circum-
stances of family violence, in line with Queensland reforms under s 315A of the Criminal 
Code 1899 (Qld). However no progress has been made on the matter. 

Currently in Victoria, unless an injury and the attribution of that injury can be made to 
strangulation, only the summary offence of Unlawful Assault would apply.10 Police have few 
options to detain an offender in custody in those circumstances.11 As such, despite the high 
risk, the accused person is likely to remain in the community. In contrast, the indictable 
Queensland offence has resulted in a number of family violence offenders being remanded 
and imprisoned for strangulation.12 As such, the Crimes Act 1958 (Vic) should be amended 
to include an indictable offence of Strangulation, Choking or Suffocation in Circumstances 
of Family Violence. This offence would be triable summarily and would require no injuries 
to prove the charge. This reform, as stated by Douglas, would protect vulnerable women.13 
Secondly, even if an accused is charged with an existing indictable offence for the act of 
strangulation causing injury, they retain the presumption of bail despite the risk of future 
offending.14 As such, this paper recommends that the Bail Act 1977 (Vic) be amended to 
place the new offence in Schedule 2, removing the presumption of bail when charged, and 
requiring that an accused person show compelling reasons to be granted bail.

To support the proposed law reform this paper will present an analysis of reported sen-
tencing and bail decisions of offences involving strangulation in Victoria. This analysis has 
established that strangulation is only applied as an aggravating feature in sentencing de-
cisions on a sporadic basis, and that no clear sentencing principles exist. As such there is 
a need for law reform to provide consistency. Court decisions furthermore highlight the 

5  Martyna Bendlin and Lorraine Sheridan, ‘Nonfatal Strangulation in a Sample of Domestically Violent 
Stalkers: The Importance of Recognizing Coercively Controlling Behaviors’ (2019) 46(11) Criminal Justice and 
Behavior 1528, 1530; Kristie Thomas, Manisha Joshi and Susan Sorenson, ‘’Do You Know What It Feels Like 
to Drown?’: Strangulation as Coercive Control in Intimate Relationships’ (2014) 38(1) Psychology of Women 
Quarterly 124, 124.
6  De Boos (n 2); Renate Zilkens et al, ‘Non-fatal strangulation in sexual assault: A study of clinical and 
assault characteristics highlighting the role of intimate partner violence’ (2016) 43 Journal of Forensic and 
Legal Medicine 1, 2.
7  De Boos (n 2) 302.
8  Minister for Police and Emergency Services (Vic), ‘Backing our police to keep the community safe’ 
(Media Release, 1 July 2019).
9  Finding into Death of Joy Maree Rowley (2018) [163].
10  Summary Offences Act 1966 (Vic) s 23; In Victoria, there is a common law indictable assault offence, 
being the unlawful intentional or reckless application of force. There is no set punishment for the crime. See R 
v Patton (1998) 1 VR 7; There is also an indictable offence of assaulting or threatening to assault a person with 
intent to commit an indictable offence. See Crimes Act 1958 (Vic) s 31(1)(a).
11  Bail Act 1977 (Vic) sch 2 s 18.
12  Criminal Code 1899 (Qld) s 315A; Queensland Sentencing Advisory Council, Sentencing spotlight on 
choking, suffocation or strangulation in a domestic setting (Report, Queensland Sentencing Advisory Council, 
2019) 2.
13  Douglas (n 4).
14  Bail Act 1977 (Vic) sch 2 s 18.

Daniel Ryan 
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biased and inconsistent way that the judiciary regards the seriousness of family violence 
offending.15 

This paper has also considered Victoria Police risk assessment processes, which mandate 
civil or criminal action when strangulation is reported.16 However police can demonstrate 
inexperience in their initial response, failing to identify offences and arrest offenders.17 As 
such the discretion to allow inexperienced front-line officers to investigate offences of 
strangulation must be changed to require specialist units to conduct the investigation.18 
The Queensland reforms have resulted in increased training for police,19 and a greater vol-
ume of intervention order protections being sought.20 As such, in combination with further 
training, offences of strangulation must be investigated by specialist investigative units, and 
that the Victoria Police Code of Practice be amended to reflect this requirement.

2. Background: Strangulation and family violence

The Victorian Royal Commission into Family Violence stated that family violence causes 
‘terrible physical and psychological harm, particularly to women and children’ and ‘destroys 
families and undermines communities’.21 Family violence is a leading cause of death for 
women, and has a large impact on the community.22 It is believed that more than one third 
of all women who have a male partner in their lifetime, will experience one form of vio-
lence.23 As stated in the preamble to the Family Violence Protection Act ‘while anyone can 
be a victim or perpetrator of family violence, family violence is predominantly committed 
by men against women, children and other vulnerable persons’.24 It is in this context that 
strangulation can be regarded as a gendered crime.25

The commitment of the Victorian Government to introduce a stand-alone strangulation 
offence cited the need to protect the community and address the seriousness of strangu-
lation in circumstances of family violence.26 This followed an election pledge by the state 
opposition party, as part of a large community safety and public order campaign.27 Subse-

15  Marion Whittle and Guy Hall, ‘Intimate Partner Homicide: Themes in Judges’ Sentencing Remarks’ 
(2018) 25(6) Psychiatry, Psychology and Law 922, 922. 
16  Australian Institute of Criminology (n 2) 2; Victoria Police, Code of Practice for the Investigation of 
Family Violence (19 June 2019) <https://www.police.vic.gov.au/code-practice-investigation-family-violence>.
17  Monica Trujillo and Stuart Ross, ‘Police Response to Domestic Violence: Making Decisions About Risk 
and Risk Management’ (2008) 23(4) Journal of Interpersonal Violence 454, 455.
18  Royal Commission into Family Violence (n 3) 52.
19  Douglas (n 4).
20  Lorraine Mazerolle et al, Criminal Justice Responses to Domestic and Family Violence (Report, Univer-
sity of Queensland, 2018) 2.
21  Royal Commission into Family Violence (n 3) 1.
22  Suellen Murray and Anastasia Powell, ‘’What’s the Problem?’ Australian Public Policy Constructions of 
Domestic and Family Violence’ (2009) 15(5) Violence Against Women 532, 533.
23  Ibid.
24  Family Violence Protection Act 2008 (Vic).
25  Strack and Gwinn (n 1).
26  Minister for Police and Emergency Services (n 8).
27  Parliamentary Budget Office, Independent budget impact assessment of the 2018 general election 
policies – Liberal and National parties Victoria (17 January 2020) <https://www.pbo.vic.gov.au/Post-election_
report_-_LNP>.

Daniel Ryan 
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quent to the 2019 announcement no parliamentary debates or other references to the laws 
have been recorded.28 It is unknown if any progress has been made on the matter. However, 
it remains government policy to enact the law yet the timing of the reform remains unclear. 

What is certain is that the law reform to criminalise strangulation is necessary to protect 
family violence victims. The act of strangulation or choking in a domestic setting is a coer-
cive and controlling form of family violence.29 Strangulation is defined as ‘choking or gar-
rotting, leading to asphyxia’30 and places the victim at risk of serious, permanent injury or 
death.31 Strangulation is defined by the restriction of blood flow through external compres-
sion of the neck. With minimal pressure, loss of consciousness can occur within 10-15 sec-
onds and death can occur at any time up to 5 minutes.32 Strangulation often occurs in the 
context of related family violence offending such as stalking and other physical and emo-
tional abuse.33 Additionally, a study from Western Australia found that up to 23% of alleged 
sexual assaults by a domestic partner involved non-fatal strangulation.34 Strangulation is 
deployed to exercise power and control,35 and it is vulnerable women who are victimised by 
it. It has been found by Victorian Corrections that of female prisoners, 73% had an acquired 
brain injury. The majority of these were caused by physical trauma from family violence, of 
which strangulation is a primary cause.36

Beyond the risk of death, strangulation can cause permanent physical and psychologi-
cal injuries. Injuries from strangulation include miscarriage, shortness of breath and loss 
of consciousness.37 Other injuries can include stroke, haemorrhaging, respiratory failure, 
spinal cord damage and acquired or traumatic brain injury.38 Victims of strangulation have 
described not only serious injuries, but permanent mental injuries which result in a state 
of permanent fear of future assault,39 yet the emotional effects have not been widely ex-
plored.40 International research has established that strangulation is deployed for the pur-
pose of demonstrating to the victim that the accused can kill them at will.41 It is furthermore 
common for strangulation victims to have difficulty recalling the exact circumstances of the 
offence due to its nature, where their brain is deprived of oxygen through single or repeat-
ed neck compressions.42 This has consequences for prosecution of any such offences, be it 

28  Parliament of Victoria, Hansard database (2020) <https://www.parliament.vic.gov.au/hansard>.
29  Laura Zark et al, ‘Family violence in Victoria, Australia: a retrospective case-control study of forensic 
medical casework’ (2019) 133 International Journal of Legal Medicine 1537, 1544.
30  Douglas and Fitzgerald (n 2); De Boos (n 2).
31  Australian Institute of Criminology (n 2).
32  Susan Sorenson, Manisha Joshi and Elizabeth Sivitz, ‘A Systematic Review of the Epidemiology of 
Nonfatal Strangulation, a Human Rights and Health Concern’ (2014) 11(1) American Journal of Public Health 
54, 54.
33  Bendlin and Sheridan (n 5); Thomas, Joshi and Sorenson (n 5).
34  De Boos (n 2); Zilkens et al (n 6) 2.
35  Zark et al (n 29).
36  Cathy Humphreys and David Gallant, Vulnerable women trapped by changes to bail laws (University 
of Melbourne, 13 February 2019) <https://pursuit.unimelb.edu.au/articles/vulnerable-women-trapped-by-
changes-to-bail-laws>.
37  Heather Douglas, Domestic Violence and the Law: Achievements and Future Directions (Report, Au-
gust 2018) 14.
38  De Boos (n 2); Douglas and Fitzgerald (n 2).
39  Sylvia Vella et al, ‘’I Felt Close to Death’: A Phenomenological Study of Female Strangulation Survivors 
of Intimate Terrorism (2017) 29(4) Journal of Feminist Family Therapy 171, 172.
40  De Boos (n 2) 306.
41  Strack and Gwinn (n 1).
42  Vella et al (n 39).

Daniel Ryan 
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unlawful assault or others, as the act itself may deprive the complainant of a clear recollec-
tion and the charge may rely solely on the account of the complainant to be proven.

Strangulation is a common cause of brain injury, which can have permanent and incurable 
health effects.43 It was found in the ten years to 2016 that 40% of all family violence victims 
who required hospitalisation had sustained a brain injury.44 A traumatic brain injury has 
profound consequences for the victim including depression, post-traumatic stress disorder, 
reduced physical and cognitive functioning and a greater risk of death.45 Strangulation is 
also a uniquely medically challenging offence as even in cases of fatal strangulation, up to 
40% of deceased women have no visible signs of injury, and the majority of non-fatal stran-
gulation offences have little or no visible injuries.46 This establishes that a person can be at 
risk of death by the act, but as there is no visible injury, the only recourse is the summary 
offence of unlawful assault. This holds specific consequences for victims, and supports the 
case for legislative reform to adequately capture the seriousness of the offending. 

2.1 Prevalence of strangulation

A significant failing, and area for future research, is that there is no data to firmly demon-
strate the prevalence of non-fatal strangulation in Victoria, or Australia.47 Previous studies 
have reported that 50% of female family violence victims in Australia have been subjected 
to repeated strangulation.48 Other Australian figures indicate that 14-16% of murders com-
mitted by men in circumstances of family violence were through strangulation.49 Of the 143 
family violence victims examined by the Victorian Institute of Forensic Medicine between 
2015-2016, 25.5% of these victims had been subjected to strangulation where they lost 
consciousness, and 35.7% had experienced trauma to the neck.50 While the prevalence of 
non-fatal strangulation in Australia cannot be established, rates of strangulation victimisa-
tion of between 3-9.7% of all women have been reported in the United States and Europe.51 
Victoria Police risk assessment data does give a broad overview of the rates of reporting of 
prior strangulation. At each attendance at a family violence incident, police are expected 
to ask the complainant if they have previously been choked by the alleged offender. From 
2009 to 2014 victims consistently reported prior incidents of strangulation or choking at 
rates of 3-4%.52 This would mean in the latest available data, in the year 2013-14, at about 
3% of the 65,154 family violence risk assessments that Victoria Police conducted, or about 
1954 complainants reported previously being choked by the offender.53 It is not known if 
43  Brain Injury Australia, The prevalence of acquired brain injury among victims and perpetrators of 
family violence (Brain Injury Australia, Report, April 2018) 51; Kathleen Baxter and Sarah Hellewell, ‘Traumatic 
Brain Injury within Domestic Relationships: Complications, Consequences and Contributing Factors’ (2019) 
28(6) Journal of Aggression, Maltreatment & Trauma 660, 666. 
44  Brain Injury Australia (n 43) 6.
45  Ibid 51.
46  De Boos (n 2) 302.
47  Ibid.
48  Baxter and Hellewell (n 43). 
49  Australian Domestic and Family Violence Death Review Network, Data Report (May 2018) 15; Kate 
Fitz-Gibbon et al, ‘Victorian government should be wary of introducing a stand-alone offence of non-fatal 
strangulation’, The Conversation (online), 3 August 2018 <https://theconversation.com/victorian-government-
should-be-wary-of-introducing-a-stand-alone-offence-of-non-fatal-strangulation-100517>.
50  Zark et al (n 29) 1549.
51  Julia De Boos, ‘Tracheal perforation from non-fatal manual strangulation’ (2019) 66 Journal of Foren-
sic and Legal Medicine 1, 1.
52  Royal Commission into Family Violence (n 3) 43.
53  Ibid 41.
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this rate may be increased due to the repeated attendance and recording of accounts from 
the same victims. 

Through the available data, beyond the need for further research, it can be established that 
strangulation occurs at sufficiently high rates, and is substantially serious enough to require 
law reform. It can be established that the vast majority of strangulation incidents do not 
cause injuries which require hospitalisation, but still holds high risks for future violence. 
The act alone, in the context of family violence is sufficiently serious to demand law reform.

 

2.2 The effect of strangulation - a ‘red flag’ for murder

As stated by Douglas and Fitzgerald, a strangulation offence in circumstances of famil vi-
olence is considered a ‘red flag’ for murder, because of the significant presence of prior 
strangulation in domestic homicides.54 Glass established the firm link between non-fatal 
strangulation and subsequent murder, with a woman who has experienced non-fatal stran-
gulation being seven times more likely to be murdered by their partner at a later time.55 The 
risk of death is concentrated in the weeks following the initial strangulation.56 As stated by 
Strack and Gwinn, strangulation is the best predictor of future homicide of a victim.57

Due to the high risk to the safety of victims who are subjected to strangulation, a clear leg-
islative and policy response is required to adequately address the seriousness of the offence 
and the risk of later violence. Therefore, law reform is needed to ensure that indictable 
offences adequately capture the risk of future offending or death and the harm caused by 
the individual act of strangulation. Law reform would also allow courts to remand offenders 
after the strangulation act, at which time the risk of death is at its highest.

3.  The legal and policy framework in Victoria

3.1  Deficiencies in Victorian law

The necessity of law reform in Victoria can be established through the gaps in the current 
criminal statutes for offences of non-fatal strangulation. Currently, the only available crimi-
nal statutes are:

- Unlawful Assault, or common assault, if no injury is caused.58 

- Intentionally or Recklessly Causing Injury.59

- Intentionally or Recklessly Causing Serious Injury.60

- Intentionally or Recklessly Causing Serious Injury in Circumstances of Gross Vio-
lence, if the victim was incapacitated at the time of the offence.61

54  Douglas and Fitzgerald (n 2) 232.
55  Glass et al (n 3); Royal Commission into Family Violence (n 3) 259; De Boos (n 2).
56  Thomas, Joshi and Sorenson (n 5) 125.
57  Strack and Gwinn (n 1) 34.
58  Summary Offences Act 1966 (Vic) s 23; R v Patton (1998) 1 VR 7; Or assault with intent to commit an 
indictable offence. See Crimes Act 1958 (Vic) s 31(1)(a).
59  Crimes Act 1958 (Vic) s 18.
60  Ibid s 16.
61  Ibid s 15A-15B.



RMIT Law Students’ Society | McPherson’s Papers 2020 12

Daniel Ryan 

- Endangerment offences such as Reckless Conduct Endangering Life or Person.62

While the burden of poof for criminal offences is the same, strangulation injuries are 
uniquely difficult to prove due to their delayed presentation or lack of visibility. As such the 
existing criminal statutes are not satisfactory to address the offending.63 It can be estab-
lished that injuries from strangulation may not be visible at the time of police attendance, 
if they appear at all, and as such an injury should not be an element of the strangulation 
offence. Victoria did have a strangulation offence until it was repealed by section 8(2) of 
the Crimes (Amendment) Act 1985 (Vic). However this former offence, punishable by fif-
teen years was not related to family violence and must have assisted the commission of an 
indictable offence.64 This offence was repealed at a time where reforms commonly repealed 
specific offences for individual acts, to be replaced by broad assault offences.65 While the 
act of strangulation can be interpreted as a threat to life or serious injury, there is ample 
evidence to demonstrate that is primarily used for the purpose of coercion or control, not 
to cause injury. As a result, It is difficult for the required intent to be demonstrated in a brief 
period of strangulation to satisfy the Victorian endangerment offences.66 It is required to be 
proven beyond a reasonable doubt that the accused was reckless to the risk of death, de-
spite there being evidence that there was no such intention. Due to the nature of strangu-
lation it is difficult to prove that an ordinary person appreciated the risk of serious injury or 
death,67 which limits the availability of criminal statutes.

Under the current legal framework, it is likely that any reported offence will leave only the 
unlawful assault charge available to police. This raises a number of problems. Firstly, as it 
is a summary offence, police can only arrest the accused under s 458 of the Crimes Act 
and must release the accused at the location of arrest once their attendance at court by 
summons has been satisfied, or when the ongoing commission of the offence has been 
prevented.68 There is no power to take them to a police station, unless family violence hold-
ing powers are present, or to bail or remand them for the offence. As such, it is likely that 
the accused will be interviewed where they are first spoken to by police, and may later be 
charged by summons for the offence. It is possible that at that time the complainant has 
been injured, but without the visibility of injuries police are limited in their powers. There 
are also evidentiary issues, as police may only be investigating a summary offence, there is 
no power to apply for a search warrant to obtain further evidence to support the charge.69 

To adequately protect victims of strangulation in circumstances of family violence, bail laws 
must also be reformed. Victoria is an outlier in the limited nature where family violence 
offences shift the presumption for bail. For example in the Australian Capital Territory, the 
court must be satisfied that there is no risk to the victim of a family violence offence before 
an alleged offender is released on bail.70 In Victoria the power to deny bail is limited to a 

62  Ibid s 22-23.
63  Finding into Death of Joy Maree Rowley (2018) [160].
64  Crimes (Amendment) Act 1985 (Vic) s 8(2).
65  Jeremy Horder, ‘Rethinking Non-Fatal Offences against the Person’ 14(3) Oxford Journal of Legal 
Studies 335, 338.
66  Douglas and Fitzgerald (n 2) 244.
67  Finding into Death of Joy Maree Rowley (2018) [162].
688  Crimes Act 1958 (Vic) s 458.
69  Ibid s 465.
70  Lorana Bartels et al, ‘Bail, Risk and Law Reform: A Review of Bail Legislation across Australia’ (2019) 42 
Criminal Law Journal 91, 96.
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broad consideration of whether or not future family violence is likely.71 While an offender-
may lose the presumption of bail, and have to show compelling reasons why bail should 
be granted, it is only when they have contravened a family violence intervention order or 
safety notice, used or threatened violence, and also used violence against another person 
in the preceding ten years.72 As such, were police to attend a family violence incident where 
strangulation causing injuries occurred but there is no prior history, despite the significant 
risk of future violence, the accused retains the presumption of bail. This is a problem due to 
the concentrated risk of death73 and as such immediate intervention is required. Were the 
courts better able to remand an accused charged with a serious family violence offence, the 
safety of victims could be ensured.

3.2 Victorian courts and strangulation

To establish whether or not the law should be reformed it is necessary to analyse if the act 
of strangulation is already an aggravating factor in Victorian courts. This paper has con-
ducted legal doctrinal research and qualitative analysis of all reported criminal cases in the 
Court of Appeal, Supreme Court of Victoria, County Court of Victoria and Magistrate’s Court 
of Victoria. There are significant gaps in the reporting on sentencing decisions in the Coun-
ty Court of Victoria, and essentially no cases are reported on from the Magistrate’s Court, 
other than those on appeal to higher courts. This is a substantial limitation upon available 
data, however the analysis has found the pattern in sentencing decisions is one of inconsis-
tency, where the discretion to regard strangulation as an aggravating factor is made subjec-
tively. An analysis was conducted on the Austlii database, of decisions where strangulation 
or choking in circumstances of family violence occurred. All cases from the calendar years 
of 2018 to 2019 have been reviewed which established a number of conflicting sentencing 
trends. It was also observed that in all of these reported cases, the offender was male and 
the victim was their female domestic partner, or ex-partner.

The Supreme Court of Victoria considered a number of murder or manslaughter charges 
over the period but there was inconsistent application of whether or not strangulation is 
an aggravating factor. In the cases of The Queen v Solmaz, The Queen v Boroviak and The 
Queen v Karatzas, the court did not consider the issue of aggravation,74 which indicates that 
the act itself was not regarded as any more serious than any other form of assault. In con-
trast strangulation was regarded as an aggravating circumstance in The Queen v Vu, where 
it demanded a long sentence beyond what the court would issue as punishment without 
the aggravation of strangulation.75 As stated by the court in DPP v Smith, due to the nature 
of the act and the extreme fear placed in the victim prior to death, strangulation must be an 
aggravating factor in sentencing.76 However, this sentencing principle while authoritative, 
was not consistently applied in lower courts. 

The sentencing of offenders for non-fatal strangulation in the County Court of Victoria 

71  Bail Act 1977 (Vic) s 5AAAA.
72  Ibid sch 2 s 18.
73  Thomas, Joshi and Sorenson (n 5) 125.
74  The Queen v Solmaz [2019] VSC 530; The Queen v Boroviak [2018] VSC 793 [62]; The Queen v Karat-
zas [2019] VSC 658 [52].
75  The Queen v Vu [2018] VSC 732 [105].
76  DPP v Smith [2018] VSC 684 [6].
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was also inconsistent. In a series of decisions regarding serious family violence, of which 
non-fatal strangulation causing injuries was one of the charges, strangulation was not con-
sidered to be an aggravating factor.77 In Nicholson v The Queen, the Court of Appeal veri-
fied this sentencing practice for similar offending.78 Conversely, the County Court did regard 
non-fatal strangulation causing injuries as an aggravating factor in a number of other sen-
tences, highlighting the seriousness of the act and the controlling nature of such offend-
ing.79 Additionally, in DPP v Jellett and DPP v McGrath, the court did not consider an unlaw-
ful assault by strangulation as an aggravating factor.80 However, non-fatal strangulation was 
considered to be an aggravated factor in an unlawful assault charge in DPP v Johnson.81

Additionally, there was also inconsistent application of strangulation as an aggravating fac-
tor in Supreme Court bail decisions. In Re Rodgers, strangulation and its risk of the death, 
which was stated to have been imminent, was not a sufficiently aggravating factor for bail 
to be denied.82 However in Re Wishart, strangulation was an aggravating feature and funda-
mental to bail being denied.83

These findings that family violence offences are often regarded as no more serious than 
any other offence, are supported by evidence that judges in Australia often minimise the 
harm of family violence in sentencing remarks, and dismiss the wide evidence of trauma.84 
This is supported by the ongoing statements from the judiciary in Victoria that family vio-
lence is not a gendered crime, but is merely spousal conflict, and one that arises through 
the conduct of both victim and offender.85

It is not a recommendation of this paper that strangulation be a legislated circumstance 
of aggravation in sentencing, as there is no data to support such a reform. However these 
reported decisions do demonstrate inconsistent court practices, especially for unlawful 
assault charges. While there is an absence of reported Magistrates’ Court decisions, this 
indicates that non-fatal strangulation offences may be regarded as minor assaults, despite 
the evidence of the risk and harm to women. An indictable offence will allow the courts to 
adequately address the seriousness of the offending, and require that courts consider the 
act alone as a serious crime.

3.3  Risk assessment, strangulation and the police response

The high-risk of strangulation offences later leading to murder is reflected in policy reforms 
for police practices. Victoria Police’s family violence risk assessment tool, which must be 
completed to assess risk and determine the appropriate level of civil and criminal respon-

77  DPP v Hull [2019] VCC 1474; DPP v Wade [2018] VCC 1779; DPP v Stephens [2018] VCC 1246; DPP v 
Hetzel [2019] VCC 1440; DPP v Pryor [2018] VCC 1308; DPP v Jago [2018] VCC 328.
78  Nicholson v The Queen [2019] VSCA 177.
79  DPP v Tan [2018] VCC 1819 [131]; DPP v Dubaku [2018] VCC 579 [35]; DPP v Kington [2019] VCC 
95 [18].
80  DPP v Jellett [2019] VCC 1328; DPP v McGrath [2019] VCC 209.
81  DPP v Johnson [2018] VCC 494 [15].
82  Re Rodgers [2019] VSC 760 [21].
83  Re Wishart [2018] VSC 41 [27].
84  Whittle and Hall (n 15). 
85  Ibid 937. 
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se,includes a high-level of risk for any prior or current act of strangulation.86 The risk assess-
ment tool includes a number of factors which must be collated based on the experience of 
complainants, with the combination of prior reported conduct leading to an assessment of 
the future risk of violence. It is markedly effective at predicting future risks.87 Strangulation 
is now acknowledged in Victoria Police risk assessment tools as a significant indicator of 
future homicide and mandates action by police or other agencies, either by intervention 
order or other civil instrument, and the progression of criminal charges if warranted.88 This 
same model is used by the Department of Health and Human Services, where any previous 
incident of strangulation is deemed a high risk of future violence.89 It has now been estab-
lished that a majority of offenders who are recorded as high-risk would later have a recidi-
vist event.90 This is particularly concerning when considering the capacity of strangulation 
to lead to murder. Law reform would enable police to charge an accused with a serious 
offence of strangulation and seek their remand which would protect a complainant well 
beyond the current legal and policy framework.

It is essential to the practices of family violence risk assessment, that the risk of harm is 
acknowledged, responded to and communicated to the victim.91  The risk assessment 
framework is fundamental to police family violence responses as it removes any allowance 
for police discretion and prioritises victim fear as the central indicator.92 Family violence risk 
assessment tools allow police to impartially judge the appropriateness of any intervention 
and prioritise the level of action on the basis of long-term international research.93 Howev-
er, further training of Victoria Police officers is required, as they often regard data collection 
about risk as unnecessary.94 This is concerning as the recording of data about risk is wholly 
reliant on police.

The limited requirements for a civil response under the risk assessment framework does 
not negate the need for further availability of appropriate criminal charges. While the seri-
ousness of strangling or choking the victim in a family violence incident is reflected in the 
Victoria Police Code of Practice for the Investigation of Family Violence as an aggravating 
feature in the assessment, this only requires a police officer to engage civil action. This civil 
response usually includes application for an intervention order or referrals to support agen-
cies, and may not require any criminal charges.95 To consider the risk assessment process 
and the arguments for legal reform in context, when police encounter a family violence 
victim who has been strangled, that victim is currently in the position where they are seven 

86  Cherie Toivonen and Corina Backhouse, National Risk Assessment Principles for domestic and family 
violence (Report, Commonwealth Department of Social Services: Australia’s National Research Organisation 
for Women’s Safety, 2018) 13; Kate Fitz-gibbon et al, Strangulation, risk and intimate partner violence (Re-
search brief, Monash Gender and Family Violence, 2018).
87  Australian Institute of Criminology (n 2) 2.
88  Ibid 12.
89  Department of Human Services, Family Violence Risk Assessment and Risk Management Framework 
and Practice Guides 1-3 (Department of Human Services, Report, April 2012) 27.
90  Melanie Millsteed and Sarah Coghlan, Predictors of recidivism amongst police recorded family vio-
lence perpetrators (Crime Statistics Agency, Report, 4 May 2016) 3.
91  Toivonen and Backhouse (n 86) 6.
92  Trujillo and Ross (n 17) 454.
93  Jude McCulloch et al, Review of the Family Violence Risk Assessment and Risk Management Frame-
work (CRAF) (Report, Monash University School of Social Sciences, 2016) 11.
94  Troy McEwan, Stuart Bateson and Susanne Strand, ‘Improving police risk assessment and manage-
ment of family violence through a collaboration between law enforcement, forensic mental health and aca-
demia’ (2017) 3(2) Journal of Criminological Research, Policy and Practice 119, 121.
95  Victoria Police (n 16).
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times more likely than any other woman to be murdered by that offender.96 In that context, 
the current legal and policy framework is not sufficiently robust to protect women. Offenc-
es of strangulation, which are serious in isolation, must be adequately legislated to enable 
criminal justice institutions to deal with the risk of later violence.

Beyond law reform, it is necessary that police investigative practices are amended to reflect 
the seriousness of strangulation. The primary function of Victoria Police is to disrupt and 
reduce future incidents of family violence.97 However research indicates that police are less 
likely to make the initial decision to arrest offenders for family violence than other offences, 
and that they retain a subjective bias about the privacy of marriages and gendered vio-
lence.98 Currently, specialist investigative units only have to provide oversight of front-line 
police in the conduct of family violence strangulation offences.99 This paper would recom-
mend that the Victoria Police Code of Practice be amended to dictate that specialist investi-
gators must take the primary role in the conduct of the new offence to mitigate prior fail-
ures of inexperienced police and to address the seriousness of the offending.

4.  The case for law reform in Victoria 

The harm caused by strangulation in circumstances of family violence, and the risk of se-
rious injury demands law reform in the Victorian jurisdiction. It was the Victorian Govern-
ment that declared family violence to be ‘the most urgent law and order emergency occur-
ring in our state and the most unspeakable crime unfolding across our nation’.100 As stated 
by the Victorian coroner in the inquest into the death of Joy Rowley, ‘The introduction of a 
stand-alone offence for strangulation, suffocation or choking in Victoria may significantly 
help to ensure strangulation is treated commensurate with the risk it poses to victims, and 
remove the need to prove particular bodily harm or intent to cause injury’.101 The coroner 
furthermore stated that a stand-alone strangulation offence would ‘hold perpetrators to 
account for serious offending’.102 It is open to interpretation that the coroner effectively rec-
ommended a strangulation law in the Joy Rowley case.103 

Additionally, this law reform may help to educate police, the courts and the community 
about the risk of death through non-fatal strangulation.104 The point of police intervention 
may be when strangulation has just occurred, and the availability of a more serious offence 
will allow for a more meaningful disruption of ongoing criminal activity.105 Strangulation 
injuries may not appear for 24-36 hours, if they ever become visible.106 This indicates that 
at the time the report is made, which may be just after the incident occurs, there may be 
no injury present to support an arrest for an assault causing injury. However, there may be 
96  Glass et al (n 3); Royal Commission into Family Violence (n 3); De Boos (n 2).
97  Victoria Police (n 16).
98  Trujillo and Ross (n 17) 455.
99  Royal Commission into Family Violence (n 3) 52.
100  Minister for the Prevention of Family Violence, An Outline and Summary of the Report and its Recom-
mendations: The Victorian Royal Commission into Family Violence (Victorian Government, Report, 2016) 6.
101  Finding into Death of Joy Maree Rowley (2018) [163].
102  Ibid.
103  Fitz-Gibbon et al (n 49).
104  Finding into Death of Joy Maree Rowley (2018) [163].
105  Douglas and Fitzgerald (n 2) 240.
106  Zilkens et al (n 6) 2.
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internal injuries from ongoing strangulation.107 As such police may have no other option but 
to charge the offender with unlawful assault under the existing legal framework, and this 
deprives police and the victim with a number of options to mitigate risk such as arrest, the 
option to seek remand or stringent bail conditions which are not present under summary 
offences. It must be a policy imperative to protect the community from harm and the exist-
ing legal framework fails to do so.108

4.1   Comparative strangulation laws

Support for Victorian reform can be established through the effectiveness of the 
Queensland laws. Additionally, the general strangulation laws of New South Wales provide 
support for a specific family violence offence. In 2016, s 315A of the Criminal Code 1899 
(Qld) was enacted, criminalising ‘Choking, suffocation or strangulation in a domestic set-
ting’. For the offence to be proven, the unlawful act must have occurred, and the offender 
and victim must be in a domestic relationship.109 Additionally, the Queensland laws now 
operate in coordination with bail laws in the jurisdiction, and when charged the accused 
person will lose the presumption of bail.110

The Queensland legislation was established to prevent the escalation to later acts of vio-
lence or death and to remedy the gap in the criminal statutes.111 The primary recommen-
dation for such an offence was issued by the Special Taskforce on Domestic and Family 
Violence representing the Queensland Government, which recognised that a new offence 
was needed to address the risk of injury or death and to appropriately punish the offence.112 
The case for reform in Queensland was rejected by the Bar Association as they deemed 
that strangulation could already be captured by existing criminal statutes,113 however there 
is now substantial evidence of stand-alone offences being charged and convicted after the 
law was reformed.

Laws targeting strangulation now exist in a range of comparable jurisdictions including the 
United States and New Zealand. All Australian jurisdictions either have laws or are debating 
them, including a recent announcement that Western Australia would enact such a law.114 
This will leave Victoria and South Australia as the only states without stand-alone stran-
gulation offences.115 The New South Wales offence of strangulation under section 37 of the 
Crimes Act 1900 (NSW), which is not specific to family violence, is rarely applied. Police 
routinely fail to proceed with the offence due to the general nature of the charge,116 and it 

107  Douglas and Fitzgerald (n 2) 234.
108  Bri Lee, ‘Young lady, that’s inappropriate: How the legal system works against women’ (2017) 56 Grif-
fith Review 203, 211.
109  Criminal Code 1899 (Qld) s 315A.
110  Bartels et al (n 70) 102.
111  Queensland Government, Not Now, Not Ever: Putting an End to Domestic and Family Violence in 
Queensland (Report, Queensland Government, 2015) 15; Fitz-gibbon et al (n 86).
112  Queensland Government (n 111).
113  Ibid 303.
114  Sandra Walklate and Kate Fitz-Gibbon, ‘The criminalisation of coercive control: The power of law?’ 
(2019) 8(4) International Journal for Crime, Justice and Social Democracy 94, 97. 
115  Finding into Death of Joy Maree Rowley (2018) [157].
116  Crimes Act 1900 (NSW) s 37; Parliament of New South Wales, NSW’s strangulation offence: Time for 
further reform? (Report: Issues backgrounder No 3, Parliament of New South Wales, 2018) 4.
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has a very low conviction rate as a result.117 This data demonstrates that the Queensland 
model is most effective, and that law reform in Victoria must be specific to circumstances 
of family violence.118 

4.2   Effect of the Queensland laws

The Queensland strangulation laws are now supported by substantial evidence. From the 
period of 2016-17 to 2017-18, 287 offenders were sentenced to an average of 1.9 years im-
prisonment for the strangulation offence.119 Furthermore, in the first appeal against the 
Queensland strangulation laws on the excessiveness of a sentence in R v MCW, the Court 
Appeal refused leave for appeal and validated sentencing practices under the new law.120

Data from Queensland demonstrated that prior to the law reform, 12% of women report-
ing strangulation had previously been victimised by the same act, and like Victoria, it was 
unlikely that assault by strangulation was treated any more seriously than any other as-
sault.121 Douglas, who advocated for the implementation of the Queensland laws, outlined 
the high rates of charging of the offences following the law reform, as well as a rate of 76% 
of those charged being sentenced to a term of imprisonment.122 Additionally, there was a 
significant increase in victims of non-fatal strangulation seeking civil protections in the 
form of intervention orders after the legislative change.123 Additionally, Douglas states that 
the Queensland reforms have required further training of police to recognise the offence 
and risks.124 Therefore, police and the courts regard strangulation offending as more serious 
once offences are adequately addressed by the legislature. As such, were the law to be re-
formed in Victoria, the failures of police and the courts to adequately respond to non-fatal 
strangulation could be remedied. 

4.3   Broader implications of proposed law reform in Victoria

Despite the strong evidence in favour of strangulation law reform in Victoria, there are 
significant counter-arguments that must be considered. As stated by Fitz-Gibbon, the Royal 
Commission explored the merits of a strangulation offence in Victoria, but did not recom-
mend its implementation. This is proposed to be linked to perceived ineffectiveness of pre-
venting family violence through the expansion of laws.125 The Royal Commission also cited 
debate in the Queensland jurisdiction that the offence in the absence of injuries would be 
‘difficult to prove’.126 However this argument, made by Freiberg ignores the same inherent 
problem with an unlawful assault provision which suffers the same burden of proof and ab-
sence of corroborative evidence. It is specifically challenging for injuries from strangulation 
to be proven to the required level for existing criminal charges.127 Hence a law is needed 
117  Ibid 8.
118  Douglas and Fitzgerald (n 2) 242.
119  Queensland Sentencing Advisory Council (n 12) 2.
120  R v MCW [2018] QCA 241.
121  Douglas and Fitzgerald (n 2) 249.
122  Douglas (n 4).
123  Mazerolle et al (n 20).
124  Douglas (n 4).
125  Fitz-gibbon et al (n 86).
126  Royal Commission into Family Violence (n 3) 224.
127  Douglas (n 37) 15.
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that does not require injuries to be proven. Fitz-gibbon urged caution of any implementa-
tion of strangulation laws in Victoria, citing a failure of police to reform their own policies 
to meet family violence risks.128 Victoria Legal Aid questioned the validity of expanding fam-
ily violence laws for strangulation, as the risk of offending could be addressed and mitigat-
ed through existing laws.129 However the current legal framework fails family violence vic-
tims. Without having to rely on injuries from strangulation, the expanded legal framework 
would adequately punish the conduct.130 

Fitz-Gibbon outlines that there is no evidence that strangulation offences in Queensland 
increase the safety of women.131 What is clear however is that any law reform will result in 
additional punishment for offenders, over longer periods. Douglas acknowledges that while 
prison does not rehabilitate offenders, the time in custody will allow victims to connect 
with support services, participate in civil processes and ensure their safety by providing 
time to esblishing a housing and support network.132 This reform will aid the safety of indi-
vidual victims.

While this paper recommends law reform to criminalise strangulation, partly based on the 
risk of future violence that defines the offending, this argument may be extended to oth-
er common criminal acts of family violence. Similarly to strangulation, offending against 
women who are pregnant is believed to occur at rates of 8-9% of all pregnancies, and the 
health implications can be severe.133 A pregnant family violence victim mobilises the same 
category of risk for future violence or death as strangulation.134 Pregnant women are also 
offended against with more serious violence.135 However this risk of family violence victim-
isation has not resulted in the suggestion of legislative reform comparable to advocacy for 
strangulation laws. While it is beyond the scope of this paper to consider the implementa-
tion of another category of criminal law of family violence offending, this remains an area 
for future research. It was highlighted by Walklate and Fitz-Gibbon that similar arguments 
could be made for laws targeting coercive and controlling behaviour in the context of fam-
ily violence, which exhibits a similar level of risk and harm.136 While it is not proposed that-
law reform should attempt to deal with all matters of risk in family violence with specific 
laws, it does require consideration of the jurisprudence of legislating for additional punish-
ment of offenders, partly on the basis of the risk of future violence.

Punishing offenders based on the risk of committing offences that have not occurred, but 
have been committed by men in similar circumstances, mobilises issues of punishing peo-
ple based on risk.137 As stated by McNamara, expanding criminalisation of conduct activates 
conflict with the foundations of our law and neglects principles of ‘innocence, propor-

128  Fitz-Gibbon et al (n 49).
129  Victoria Legal Aid, Submission to Royal Commission into Family Violence (June 2015) 31.
130  Lee (n 108).
131  Fitz-Gibbon et al (n 49).
132  Douglas (n 4).
133  Joan Webster, Jenny Chandler and Diana Battistutta, ‘Pregnancy outcomes and health care use: Ef-
fects of abuse’ (1996) 174(2) American Journal of Obstetrics and Gynecology 760, 760.
134  Australian Institute of Criminology (n 2) 9.
135  Zark et al (n 29) 1541; Douglas Brownridge, ‘Pregnancy and Intimate Partner Violence: Risk Factors, 
Severity, and Health Effects’ (2011) 17(7) Violence Against Women 858, 858; Webster, Chandler and Battistutta 
(n 133) 762; Brownridge (n 135) 869.
136  Walklate and Fitz-Gibbon (n 114) 95. 
137  Luke McNamara et al, ‘Theorising criminalisation: The value of a modalities approach’ (2018) 17(3) 
International Journal For Crime, Justice and Social Democracy 91, 106.
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tionality and individualisation’.138 Expanded criminal statutes by their nature increase rates 
of imprisonment and remand,139 and may pre-emptively punish those who will ultimate-
ly commit no crime.140 However, there is substantial evidence of the harm caused by the 
strangulation offence itself, which warrants individualised punishment. Any deprivation of 
liberty on the basis of perceived ‘dangerousness’ must be treated with extreme caution.141 
Additionally, offenders are likely to act impulsively and the expanded punishment of such 
a crime is unlikely to curb their behaviour.142 As such it is difficult to argue that these laws 
will prevent strangulation over the longer term, other than separating the offender from 
the victim at a crucial time and adequately punishing the act. However comparable laws in 
other jurisdictions are proven to be effective and strangulation is a dangerous act that can-
not be adequately punished under the existing legal framework. Any argument against the 
expansion of laws based on risk are valid, but they neglect the capacity of reformed laws to 
punish what is a dangerous and harmful act.

5.  Conclusion 

This paper has established that the Victorian Crimes Act should be amended to criminalise 
strangulation, choking or suffocation in circumstances of family violence, in line with the 
Queensland reforms. As the Family Violence Protection Act utilises a broad definition of a 
domestic partner and family member, and does limit offence types to particular relation-
ships, this paper recommends that the law adheres to the Victorian convention of a wide 
application of the term family violence,143 as opposed to the use of the term ‘domestic’ in 
Queensland.144

This paper recommends the following law and policy reform in Victoria:

 - Amendment of the Crimes Act to criminalise Strangulation, Choking or Suffocation  
 in Circumstances of Family Violence. This indictable offence would be triable sum  
 marily. No injuries would be required to prove the charge.

 - Amendment of the Bail Act to include the new offence in Schedule 2, removing the  
 presumption of bail when charged, and requiring that an accused person show com 
 pelling reasons to be granted bail. This reform will require that the judiciary consider  
 the risks of future family violence in any decision to grant bail.

 - That offences of strangulation must be investigated by specialist investigative units,  
 to adequately reflect the complex and serious nature of the offending, and that the   
 Victoria Police Code of Practice be amended to reflect this requirement.

This paper has established that law reform must respond to the serious harm and risk of 

138  Ibid.
139  Ibid 93.
140  Luke McNamara et al, ‘Understanding processes of criminalisation: Insights from an Australian study 
of criminal law-making’ (2019) 6(1) Criminology & Criminal Justice 1, 10.
141  John Monahan, ‘A jurisprudence of risk assessment: Forecasting harm among prisoners, predators, 
and patients’ (2006) 92 Virginia Law Review 391, 395.
142  Bradley Wright et al, ‘Does the perceived risk of punishment deter criminally prone individuals? Ra-
tional choice, self-control and crime’ (2004) 41(2) Journal of Research in Crime and Delinquency 180, 180.
143  Family Violence Protection Act 2008 (Vic) s 8.
144  Queensland Sentencing Advisory Council (n 12) 2.



RMIT Law Students’ Society | McPherson’s Papers 2020 21

Daniel Ryan 

death from strangulation in circumstances of family violence.145 The Victorian Government 
should proceed with their announcement of law reform,146 which would reflect the recom-
mendations of Victoria Police and the Victorian coroner.147 This paper has established that 
the current legal framework does not adequately address the seriousness of the offending 
and that law reform can provide certainty around police responses and court decisions. 
These reforms would aid to disrupt the culture of gendered violence and limit the risk of 
future offending.

145  Glass et al (n 3); Royal Commission into Family Violence (n 3); De Boos (n 2).
146  Minister for Police and Emergency Services (n 8).
147  Finding into Death of Joy Maree Rowley (2018) [163].
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The Adoption of Blockchain Technology in ASIC 

Nicole Pereira 

Background

The Australian Securities and Investments Commission (ASIC) is an independent Austra-
lian government body established to administer and enforce ‘financial’ and ‘corporate reg-
ulatory framework’, enshrined in Australian legislation such as the Corporations Act and 
ASIC Act in order to protect consumers, investors and creditors.1 ASIC’s key duties involve: 
to ‘maintain, facilitate and improve the performance of the financial system and the entities 
within that system…’, to ‘receive, process and store [information] efficiently and quickly’ 
and to ensure information is easily ‘accessible’ by the public.2

The Australian government’s expectation of ASIC is that they will work with ‘transparen-
cy’, ‘efficiency’ and ‘have due regard to minimising costs to business without compromis-
ing commercial certainty’ .3 ASIC plays a key role in providing the Government with ‘accu-
rate’ and ‘timely advice’ on ‘significant issues’ such as market disruption and ‘substantial 
breach[es] of… corporate regulatory framework’ in order to assist the government with 
responding ‘promptly to [potential] issues’ and threats.4

The implementation of blockchain technology (BCT) would enable ASIC to conduct its busi-
ness through a highly secure system of networked governance in which data cryptograph-
ically accessed, collected and validated as the very nature of the decentralised blockchain 
system codifies any data entered into it, thereby eliminating third party interference and 
promoting greater reliability.5 BCT also promotes greater transparency and auditability in 
transactions by being able to track the entire history of a transaction and create an audit 
trail,6 thereby enabling ASIC to more efficiently detect fraudulent financial transactions and 
behaviour. Further, BCT provides increased predictive capability as history information can 
be traced back infinitively, thereby allowing ASIC to accurately predict future issues and 
risks and accordingly advise the government or major stakeholders. Finally, BCT allows for 
greater internal control in companies by requiring a consensus in order to add or modify 
transactions in the blockchain, meaning that only those users who are given permission 
or ‘the key’ to edit or change information will be able to do so, thereby promoting greater 
accountability for users entering data into the system.

1  Corporations Act 2001 (Cth) s 5B; Australian Investment and Securities Commission Act 2001 (Vic) s 
1; https://treasury.gov.au/sites/default/files/2019-03/ASIC-Capability-Review-Evidence-report-Vol2.pdf 
2  Australian Investment and Securities Commission Act 2001 (Cth). s 1.
3  PWC, Evidence Report Supplementary Information, (2015) (2) <https://treasury.gov.au/sites/default/
files/2019- 03/ASIC-Capability-Review-Evidence-report-Vol2.pdf> 3.
4  Ibid.
5  Svein Olnes, Jolien Ubacht and Marijn Janssen, Blockchain in government: Benefits and implications 
of distributed ledger technology for information sharing (2017) (34) Government Information Quarterly 363.
6  Icertis, How Blockchain and Smart Contracts Will Change Contract Management in 2018 (2018)
<https://www.icertis.com/>.

https://treasury.gov.au/sites/default/files/2019-03/ASIC-Capability-Review-Evidence-report-Vol2.pdf
https://treasury.gov.au/sites/default/files/2019-03/ASIC-Capability-Review-Evidence-report-Vol2.pdf
https://treasury.gov.au/sites/default/files/2019-03/ASIC-Capability-Review-Evidence-report-Vol2.pdf
https://treasury.gov.au/sites/default/files/2019-03/ASIC-Capability-Review-Evidence-report-Vol2.pdf
https://www.icertis.com/
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The Blockchain Proposal

A hybrid blockchain platform to be used internally in ASIC, which is a combina-
tion of Australian financial reporting softwares such as MYOB and blockchain 
technology.

The hybrid system will be collecting raw financial data and figures from compa-
nies Australia- wide and will convert these figures into financial reports for each 
company. ASIC will then distribute the final financial reports that it generates 
back to the company director/s.

ASIC will employ a team of coders and developers to manage and maintain their 
internal system and review incoming raw financial data. For this reason, it is re-
quired that all coders and developers working with ASIC are trained until they 
have a strong understanding of finance and the Corporations Act.7

Key Regulatory Issues

1.  Major Issue: Third Party Auditors

In accordance with s 285 all companies ‘must keep financial records’ and some 
companies ‘must prepare financial reports’ which are independently audited as 
per s 301, 307 and 308.8 Further s 317 and section 250N of the Corporations Act 
places an obligatory requirement on public companies to ‘hold an annual general 
meeting (AGM) at least once…each calendar year and within 5 months after the 
end of its financial year’, during which the company is required to present their 
‘annual financial report, directors’ report and auditor’s report’.9 Section 250RA im-
poses an obligation on the auditor of a public company to ‘attend or be represent-
ed at the annual AGM.10

Applying Blockchain:

The hybrid blockchain system would allow for greater data accuracy, reduce the 
potential for human error, increase the reliability of the information and reduce 
the costs associated with manual audits conducted by ASIC.

ASIC would customise the blockchain system to suit its business needs by adding 
certain variables or actions into the code and setting up triggers to go off when 
a particular action is executed. The variables set would link directly with the ob-

7  Above n 1.
8  Above n 1, s 286 – 232 D, 301, 307, 308.
9  Above n 1, s 250 N, s 317.
10  Above n s 250 RA.
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ligations of companies in the Corporations Act.11 For example, to enforce the pro-
visions in s 1.5.10, the customised code in the blockchain would need to define a 
‘small company’ as one that satisfies at least two of the three tests:12

	 ‘Gross operating revenue of less than $10 million for the year

	Gross assets of less than $5 million at the end of the year

	 Fewer than 50 employees at the end of year’.13

For instance, if a company submits their information to ASIC, the system would scan and 
detect that their annual revenue is $11 million and gross assets are $6 million and as a re-
sult, an immediate notification would be sent to ASIC in their internal system stating that 
Company X is incorrectly classified as a ‘small business’.

Once a company sets off one trigger, the blockchain would immediately scan the compa-
ny’s records and files on the database to check if they are also in breach of other provisions 
in the Corporations Act. For example, larger companies limited by guarantee ‘must prepare 
a financial report’ and ‘must give [their] reports to any member who elects to receive them’, 
whereas small companies do not have that obligation unless they are required to do so un-
der a ‘member direction or ASIC direction’.14

As soon as ASIC is alerted of a conflict or issue between a company’s information and their 
legal obligations, ASIC will contact the company director or secretary to further investigate 
or take legal action if required.

Overall, enabling the early detection of issues and potential breaches of the Corporations 
Act, places ASIC is a better position to act in a timely manner and save companies from 
suffering more severe legal or financial consequences.

Legislative Reforms:

This technology will automate various parts of legislation has an impact on these sec-
tions in particular:

	 Section 1.5.10 – The blockchain system would eliminate the need to 
have third party auditors.15

	 Section 289 (2) – If ASIC generates their own financial reports they 
can manage the records of every Australian business on their internal platform, 
thereby ensuring ‘true and fair financial statements’ as the statements are not creat-

11  Above n 1.
12  Above n 1, s 1.51.10.
13  Ibid.
14  Above n 1, pt 2M; ASIC, ‘Large Proprietary Companies (That Are Not Disclosing Entities)’, ASIC (Web 
Page, 2014) <https://asic.gov.au/regulatory-resources/financial-reporting-and-audit/preparers-of-financial-re-
ports/large- proprietary-companies-that-are-not-disclosing-entities/>.
15  Above n 1, s 1.5.10.

https://asic.gov.au/regulatory-resources/financial-reporting-and-audit/preparers-of-financial-reports/large-proprietary-companies-that-are-not-disclosing-entities/
https://asic.gov.au/regulatory-resources/financial-reporting-and-audit/preparers-of-financial-reports/large-proprietary-companies-that-are-not-disclosing-entities/
https://asic.gov.au/regulatory-resources/financial-reporting-and-audit/preparers-of-financial-reports/large-proprietary-companies-that-are-not-disclosing-entities/
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ed by a third-party.16

	 Section 301 – Companies would no longer need to hire auditor’s and 
will save money as ASIC’s hybrid blockchain system will automatically generate 
reports.17

	 Sections 307 – 313 – These sections may become obsolete with BCT, 
however, they can be amended to cater for developers instead of auditors, as de-
velopers will be auditing finances to ensure they are translated transferred into the 
BCT.18

	 Sections 323 - 323C – These sections will need to be revised as ASIC 
will prepare financial reports on behalf of companies.19 Companies may need to hire 
a financial expert with coding knowledge (or vice versa) to review incoming data.

	 Section 323D (3) – ASIC can insert a line of code in their system to de-
fine what the start of a financial year is. 20 The rule would then be applied automati-
cally to all companies, making this section obsolete.

	 Section 1300 – ASIC would no longer need to inspect books as they 
have all the data in front of them, however, this section could be amended to ad-
dress investors who need to inspect books prior to investing in a company.21

	 Corporations Act and ASIC Act - New provisions will need to be created 
to account for ASIC’s misplacement or loss of data as well as technical issues such 
as hacking.22

Downsides:

On the contrary, whilst ASIC will eliminate the costs of manual auditing, BCTs are 
still evolving and ASIC will need to hire a team of developers with finance to deal 
with incoming and also to continually update the system to ensure that it stays 
secure, free from encryption manipulation. As a result, ASIC wage expenses will 
increase.

Being one of the biggest regulators in the industry, means that ASIC will need to 
prepare for unfortunate events due to having a digital database, including flaws 
in the code, loss of data or misplacement of confidential data. ASIC needs to 
consider who would be responsible for the loss, the developers or ASIC employ-
ees? Initially implementing this system would mean re-entering or transferring 
data from thousands of companies into code. This would take months even if 
ASIC would to assemble a full team of experts, however, its long-term benefits 
outweigh the present difficulties.

For ASIC to receive information from companies into their blockchain system they 
either need to give company directors access to enter information into the sys-
tem, which will be linked the person’s individual, unique code in the system al-

16  Above n 1, s 289.
17  Above n 1, s 303.
18  Above n 1, 307 – 313.
19  Above n 1, s 323 – 323C.
20  Above n 1, s 323 D.
21  Above n 1, s 1300.
22  Above n 1.
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lowing ASIC to calculate all the transactions and entries that one person makes; 
alternatively, new legislation may need to be introduced making it mandatory for 
all businesses to have their finances reviewed by a developer with a finance back-
ground. This would be very difficult to achievable and costly for small companies. 
However, considering ASIC is benefiting and saving money from this blockchain 
system, perhaps they should foot the bill for small companies who cannot afford 
to hire a coder to audit their financial information.

Two leading law companies, Herbert Smith Freehills and Thomson Reuters, be-
lieve that the use of blockchain-based evidence in court is uncertain and the 
lack of court precedent in this area means that legal practitioners will need to be 
somewhat educated in technology and the law in order to adequately represent 
clients as well as to simplify the technical content for judges to understand.23

2. Major Issue: Director’s Duties: Reckless & Dishonest Behaviour

Currently when there is ‘alleged or suspected’ contravention of the Corporations 
Act, ASIC has the power to inspect a company’s books in their investigations to 
detect areas of company misconduct.24 Company misconduct includes ‘fraud’, 
‘negligence’, failure to pay ‘loan money’, a ‘breach of trust’ and a ‘breach of duty’.25 
Often company misconduct is carried out by the directors of the company, see 
ASIC v Adler and Manito.26

ASIC’s role is to ensure directors are held accountable for their obligation en-
shrined in legislation.27 Directors ‘must exercise their powers and… duties with 
the degree of care and diligence that a reasonable person would exercise’ and 
their judgements ought to be made in ‘good faith for a proper purpose’, ensuring 
they ‘do not have a material personal interest’ in the matter.28 The implementation 
of BCT in ASIC would save companies from going to court due to their director’s 
‘reckless or dishonest behaviour’.29

In common law one of the biggest issues concerning directors is money launder-
ing and fraud. In ASIC v Adler, the court stated it was necessary to consider the 
‘company’s condition’ and director’s obligation and position within the company 
to determine whether a director has acted on ‘reasonable care and diligence’.30 
Further, the court proposed both a subjective and objective test to determine 

23  Rachel Lidgate and Charlie Morgan, ‘Hashing Out The Implications of Smart Contracting Under 
English Law’, Herbert Smith Freehills (Blog Post, 2 October 2018) <https://www.herbertsmithfreehills.com/lat-
est- thinking/hashing-out-the-implications-of-smart-contracting-under-english-law>; ‘Will legal systems be 
improved by blockchain’, Thomson Reuters Legal Insights Europe (Blog Post, 3 October 2019) <https://blogs.
thomsonreuters.com/legal-uk/2019/10/03/will-legal-systems-be-improved-by-blockchain/>.
24  Above n 2, s37.
25  Above n 1, s 9.
26  ASIC v Adler (2002) 41 ACSR 72; Australian Securities and Investments Commission v Manito Pty Ltd 
[2005] FCA 386.
27  Above n 1; ASIC, ‘Our Role’ Australian Securities and Investments Commission (Web Page)
<https://asic.gov.au/about-asic/what-we-do/our-role/>.
28  Above n 1, s 180.
29  Above n 1, s 184.
30  Above n 25.

https://www.herbertsmithfreehills.com/latest-thinking/hashing-out-the-implications-of-smart-contracting-under-english-law
https://www.herbertsmithfreehills.com/latest-thinking/hashing-out-the-implications-of-smart-contracting-under-english-law
https://www.herbertsmithfreehills.com/latest-thinking/hashing-out-the-implications-of-smart-contracting-under-english-law
https://blogs.thomsonreuters.com/legal-uk/2019/10/03/will-legal-systems-be-improved-by-blockchain/
https://blogs.thomsonreuters.com/legal-uk/2019/10/03/will-legal-systems-be-improved-by-blockchain/
https://asic.gov.au/about-asic/what-we-do/our-role/
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whether a director has breached the duty to act bona fide.31 These tests could be 
inserted into the blockchain as ‘rules’ to determine when a director has breached 
a duty of care.

Applying Blockchain:

ASIC would simply have to look at the data in their system to identify breaches, 
as the blockchain would create an audit trail any modification of transactions, 
allowing ASIC to be notified immediately for suspicious or potential fraudulent 
transactions. Therefore, ASIC will be able to conduct more efficient inspections 
by saving countless hours normally spent investigating companies.32

Every companies’ ‘books’ would essentially be available through ASIC’s system 
and since ASIC is the one creating the financial reports, the reports will be free 
from human bias and error, with greater data integrity and increased reliability. 
Overall, ASIC would be able to make more accurate decisions and act promptly to 
prevent companies from suffering losses.

ASIC could also customise their blockchain system to cater to the extensive range 
of ‘directors duties’ prescribed in legislation, setting a code formula that works 
alongside key words in legislation and ultimately, notifies ASIC when a particular 
keyword is triggered by the actions of a company . For example, entering a piece 
of code defining ‘large purchases’ would then set off a trigger for all companies 
who make a purchase over a certain amount, allowing  ASIC can act quickly and 
efficiently to prevent the company or its members from suffering any further fi-
nancial loss.

In Daniels v Anderson, the AWA board had lost $49.8 million from foreign ex-
change operations and they have no record of loans of $38.8 million in their sys-
tem. If blockchain was used back then, this could have been avoided, as an au-
dit trail would have been created for every incoming and outgoing transaction. 
Moreover, as each person has a unique identifier in a blockchain, it would have 
been easy to identify which directors carried out the illegal or fraudulent transac-
tions, hence, reducing the ability for directors to commit criminal offences.

Directors of a company should be responsible for submitting the final financial 
figures to ASIC as in both common law and statute, directors are expected to 
have the ‘skill’ necessary to understand the company’s financial circumstances 
‘to the extent of actually reaching a reasonably informed opinion of its financial 
capacity’.33 This would also be another incentive for directors to not act recklessly 
or dishonestly or causes ‘detriment to the company’.34

In ASC v AS Nominees Ltd one director’s repeated breaches of his fiduciary du-
31  Ibid.
32  Above n 2, s 29.
33  Commonwealth Bank v Friedrich & Ors (1991) 9 ACLC 946.
34  Above n 1, s 182, 183.
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ties, failure to maintain proper records and minutes of meetings and reckless 
investments with ‘blatant conflicts of interest’ or ‘partiality’ allowed him to ma-
nipulate an entire board.35 This would not have occurred if BCT were present as 
large transactions would immediately be flagged to ASIC.

As data will be updated in real-time, it will reduce the burden for companies and 
directors to following traditional protocol to notify ASIC of changes within the 
company. Instead companies will be able to instantly inform ASIC of changes and 
submit their finances through at any point in time. This will encourage compa-
nies to follow legislation requirements and also reduce the likelihood of directors 
and companies breaching the Criminal Code Act specifically, s 137.1 and 137.2 
stipulates a punishment of 12 months of imprisonment for providing ‘false or 
misleading information or documents’.36

Ultimately, a hybrid blockchain solution would hold director’s more accountable 
for their actions and legal obligations as all transactions will create an audit trail 
for ASIC to follow up on. Further, the cryptographic nature of the blockchain 
means it is less likely for malicious actors or hackers to access or manipulate the 
data without leaving a trail behind, thereby, proving a more secure and reliable 
system for all.

Legislative Reforms:

Some of the legislative reforms required:

	 Section 205E may become obsolete as ASIC would no longer need to 
ask for these details.

	 Section 247A may become obsolete as courts may no longer need to 
order for the ‘inspection of books’ as companies will transparently share their finan-
cial data with ASIC directly.37

	 Section 286 could potentially be altered to reduce the number of years 
companies need to hold their financial records for, as ASIC’s system will can hold 
these same records indefinitely.

Downsides:

Some areas within the Corporations Act may be too difficult to automate through 
blockchain, such as identifying a director’s breach of duty of care when it does 
not relate to a financial transaction in the system. In these instances, it would be 
worth using artificial intelligence alongside the blockchain system. The very core 
of artificial intelligence revolves around the concept of teaching computers ‘to 
engage in human-like thought processes’ by ‘learning’, ‘adapting’ and ‘self-cor-

35  Australian Securities Commission v AS Nominees Ltd [1995] FCA 812; Note, when ASIC first opened in 
1991 it was known as ASC, which is now ASIC.
36  Criminal Code Act 1995 (Cth) s 137.1 – 137.2.
37  Above n 1, s 247A.
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recting’.38 Essentially, it is a process of teaching machines to recognise patterns 
and make decisions like humans based on the patterns detected in previously 
learned situations and applying them to the situation on hand.39 By simply teach-
ing a computer the precedent set in prior blockchain or technology related cases, 
the computer can learn to predict what to a human would do when faced with 
a similar fact case scenario. However, many critics would argue that computers 
can never be taught to think like humans.40

A dual combination of BCT and artificial intelligence would elevate ASIC to a 
whole new level within the legal industry. However, the advantageous benefits 
do not come cheap and a substantial amount of time is required to train ma-
chines to respond like humans and even then the machine could still one day be 
exposed to a new situation which it has never seen before and it may be unable 
to provide an adequate response. This is highly likely to occur in the legal indus-
try where almost everything is determined ‘on the circumstances’ and nothing is 
strictly black and white. In Bigatton’s case investors were promised return of up to 
40% but when BitConnect collapse, people lost bitcoins worth millions and ASIC 
ordered to freeze Mr Bigatton’s accounts with any cryptocurrencies. This demon-
strates not just the volatility of cyrptocurencies but also shows that anything can 
really happen when dealing with a blockchain system.41

3. Other Issues: Acquisition and disposals of financial products

ASIC also regulates the acquisition and disposal of financial products and can de-
termine when it is necessary to protect people ‘dealing in a financial product or 
class’ or if it is in the best interests of the ‘public’.42 A financial product is defined 
in s 12 BAA of the ASIC Act as ‘a facility’ which allows a person to do one or more 
of the following ‘a) makes a financial investment, b) manages financial risk or c) 
makes non-cash payments’.43 Examples of financial products include derivatives, 
securities and managed investment schemes.44

Blockchain Application:

With the proposed BCT system ASIC would be able to easily identify if a company 
has acquired or disposed of one of their financial products in a way is not compli-
ant with their obligations in the Corporations Act by merely looking at a compa-
ny’s finances. ASIC may also give ‘directions’ to companies as to how to deal with 
the financial products, in order to ensure fairness for all parties and may issue an 

38  Joost K Kok, Egbert J W Boers, Walter A Kosters and Peter Van Der Putten, ‘Artifical Intelligence: Defi-
nition, Trends, Techniques and Cases’ (Encyclopedia of Life Support Systems (EOLSS)) <https://www.eolss.net/
Sample- Chapters/C15/E6-44.pdf>.
39  Pei Wang, ‘On Defining Artificial Intelligence’ (2019) 1-37, Journal of Artificial General Intelligence
<https://www.researchgate.net/publication/335279198_On_Defining_Artificial_Intelligence>.
40  Ibid.
41  Commissioner of the Australian Federal Police v Bigatton [2020] NSWSC 245; Sydney Morning Herald, 
‘BitConnect bust: Australian man whose wife went missing at centre of ASIC sting’ (Web Page, 2019) < https://
www.smh.com.au/business/markets/bitconnect-bust-australian-man-whose-wife-went-missing-at-centre- 
of-asic-sting-20190103-p50pfn.html>.
42  Above n 2, s 41.
43  Above n 9, s 12BAA.
44  Above n 9, s 41.
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order for a company to undertake a certain action. For example, ASIC can give 
notice that they are going to dilute a company’s current shares because the com-
pany has breached a particular section within the Corporations Act.45

With a blockchain system which sends off a trigger when a purchase or sale of a 
large ‘financial product’ is executed, ASIC will be able to act quickly, without the 
need to conduct an audit due to the transparent nature of the blockchain system 
as ASIC employees will be able to see the flagged transactions.

Legislative Reforms:

	 Section 111AG rules could be automated in the BCT thereby making 
this provision obsolete.46

	 Section 12BD can also be instilled in the BCT code (thereby making it 
obsolete) as ASIC will be immediately notified when a new acquisition, supply or 
resupply transaction occurs.

Downsides:

The current system revolves around checks and balances and regulatory bodies 
like ASIC administer and enforce laws in a very traditional and manual method. If 
ASIC were to automate all the ‘checks’ and ‘balance’ requirements in legislation, 
some may argue that the BCT itself could replace ASIC’s role entirely as an in-
dependent regulator.Further, whilst ASIC will be notified of acquisitions and dis-
posals of large financial products, in some instances it may be too late for them 
to stop the transaction, meaning that the company will still suffer financial loss. 
However, ASIC can later rectify the situation.

Summary

The implications of adopting a hybrid blockchain system in ASIC are enormous and un-
doubtedly comes with numerous benefits. It would also eliminate various parts of legisla-
tion which can be automated and it will position ASIC at the forefront of the legal industry 
with game-changing technology that assists them in fulfilling their key duties as regulators, 
that is, to administer and enforce the corporate and financial frameworks in Australian leg-
islation. However, BCTs are not foolproof and whilst manipulation the encryption is made 
extremely difficult, it is not impossible.

45  Above n 1, s 823 D.
46  Above n 1, s 11AG.

Nicole Pereira 
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Impulse control needed: why the legislative hit 
back on one- punch offences misses the mark 

Stephanie Payne 

In August 2014, Attorney-General Robert Clark announced Victoria’s legislative response1 

to the widely reported concern of fatalities caused by one-punch attacks.2 This included 
new legislative provisions by way of s 4A to the Crimes Act 1958 (Vic) (‘Crimes Act’) and 
s 9C to the Sentencing Act 1991 (Vic) (‘Sentencing Act’) as well as amendments to s 10A 
of the Sentencing Act. This legislative reform was designed to assist prosecution and 
introduce mandatory custodial sentences. Attorney-General Clark took an unapologetic 
stance regarding the harsh penalties, adding that strong denunciation and general deter-
rence were necessary.3 This reform also represented legislators purportedly bringing the 
courts in to line with community sentiment, who were morally indignant with the court’s 
perceived leniency.4 Despite the promise that perpetrators of one-punch offences would 
experience the full force of the law, Victoria’s prosecutors have only utilised these new 
provisions on one occasion.5 This is significant considering the courts have been pre-
sented with numerous one-punch cases since the new laws were introduced. This alone 
reveals that Victoria’s prosecution does not consider the new one-punch provisions valu-
able additions to the criminal law. Deeper examination of the provisions, as well as wider 
community responses reveal deeper issues, suggesting that the new laws are not only 
ineffective but could lead to unintended, unjust effects.

This dissertation begins with a discursive overview of ‘the problem’ represented by one- 
punch offences and examines how this problem has been characterised. Victoria’s leg-
islative reform response is then unpacked. The third section attempts to synthesise sec-
ondary sources reviewed for the purposes of understanding the stakeholder responses to 
the new laws. These responses can be categorised into concerns relating to drafting and 
structural issues,  unwarranted legislative intervention into the judiciary and the legisla-
tor’s failure to appropriately contemplate the problem. Ultimately, it will be argued that 
impulsive legislative reform cannot address such a complex area of homicide.

1. Context surrounding one-punch reform

Australia has been characterised as having a problem with one-punch offences, with 
90 incidents recorded between 2000-2012 placing it ahead of the United States, United 
Kingdom, Ireland and New Zealand in per capita readings.6 One-punch offences involve 
a single (or final) punch that delivers either instant fatal head trauma, or brings about 
fatal trauma by way of the victim’s head impacting the ground. Examination of these 90 

1  Victoria, Second reading speech: Sentencing Amendment (Coward’s Punch Manslaughter and other 
matters) Bill 2014, Legislative Assembly, 20 August 2014 (Robert Clark, Attorney General) 2822
2  A response to the area of gross violence was also included in this address, this essay however focuses 
on one- punch assault reform
3  Victoria, Second reading speech: Sentencing Amendment (Coward’s Punch Manslaughter and other 
matters) Bill 2014, Legislative Assembly, 20 August 2014 (Robert Clark, Attorney General) (2824)
4  Adam Cooper, ‘One-punch laws a ‘bargaining chip’ for offenders, victim’s mother says’, The Age (On-
line, 13 October 2017) < https://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-
offenders- victims-mother-says-20171010-gyxiyi.html>
5  Joseph Esmaili was the first and only offender to date convicted under the new one-punch laws; DPP 
v Esmaili [2019] VSC 218

6  Asher Flynn, Mark Halsey and Murray Lee, ‘Emblematic violence and aetiological cul-de sacs: on the 
discourse of ‘one punch’ (non)fatalities’ (2016) 56(1) British Journal of Criminology, 56(1) 179

http://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-offenders-
http://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-offenders-
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incidents between 2000-20127 reveals some common features.

Almost 80% of offenders were under the influence of alcohol.8 Similarly, 73% of examined 
victims had alcohol readings with an average reading of 0.142g/100ml.9  The effect of 
alcohol is seen as having a devastating two-step effect; alcohol consumption is linked to 
poor emotion regulation and subsequent violence by perpetrators, it also makes victims 
more susceptible to more serious injuries.10

All offenders were male and 95% of victims were male.11 The most common site of 
occurrence was on licensed hotel venues or in public (often within the vicinity of li-
censed venues). The second highest record of incidences were in private residencies.12

Victorian police have expressed concern at the high frequency of this type of violence.13 

Despite public perceptions of the judiciary having an inadequate response to the issue, 
judgements were increasingly reflecting on the growth and gravity the judiciary of one-
punch offences. The case of R v Loveridge14 in the New South Wales Court of Appeal was 
a key case during reform across jurisdictions and points at a recognised need for deter-
rence:

“Other decisions of this Court have emphasised that violence on the streets, espe-
cially by young men in company and under the influence of alcohol and drugs, is 
all too common and needs to be addressed by sentences that carry a very signifi-
cant degree of general deterrence …”15

Characterisation of one-punch offences

Male on male violence has long acknowledged as an issue, making up for a sizeable 
portion of homicide cases in Australia.16 Why one-punch offences has attracted renewed 
denunciation can be understood by how key manslaughters were characterised. The 
manslaughters of Daniel Christie and Thomas Kelly were key cases whose commonalities 
helped frame one-punch offending. These stories emphasised attacks featuring innocent 
victims with no association with the perpetrator, nor would victims be like the perpetra-
tor in any way. When offenders were trained in martial arts17 this would be emphasised, 
as would the youth and genteelness of the victims. The victims were in public places and 
not expecting an attack. The randomness of the attacks on Christie and Kelly were re-
peatedly emphasised,18 despite the fact that they occurred metres from each other. This 

7  Jennifer Pilgrim, Dimitri Gerostamoulos & Olaf Drummer, ‘”King hit” fatalities in Australia, 2000-2012: 
The role of alcohol and other drugs’ (2014) 135 Drug and Alcohol Dependence 119
8  [Ibid] 121
9  [Ibid]
10  [Ibid] 130
11  [Ibid] 119
12  [Ibid] 121
13  Superintendent Graeme Arthur in ‘One-punch attacks too frequent: Vic police’, SBS News (Online, 26 
August 2014) <https://www.sbs.com.au/news/one-punch-attacks-too-frequent-vic-police>
14   [2014] NSWCCA 120
15   [Ibid] Chief Justice Bathurst [103]
16  Asher Flynn, Mark Halsey and Murray Lee, ‘Emblematic violence and aetiological cul-de sacs: on the 
discourse of ‘one punch’ (non)fatalities’ (2016) 56(1) British Journal of Criminology, 56(1) 181
17  As was the case of the death of Daniel Christie by Shaun McNeil and Patrick Cronnin by Andrew Lee
18  Julia Quilter, ‘Judicial Responses to Alcohol-Fuelled Public Violence: The Loveridge Effect’ (2017) 6(3)

http://www.sbs.com.au/news/one-punch-attacks-too-frequent-vic-police


RMIT Law Students’ Society | McPherson’s Papers 2020 38

Stephanie Payne 

unexpected, randomness became a qualifier for gratuitous violence.19

This characterisation of aggressive, intoxicated men who senselessly commit gratuitous 
violence against innocent, unexpecting victims in public spaces not only caused offence 
to the morality of the community but posed a threat to public safety. Such characterisa-
tion has a normative function, allowing the government to qualify its ‘tough on crime’ 
stance. The effect of this denunciation closes the door on discussion of the perpetra-
tor’s background,20 shutting out deeper understandings of where male violence may be 
sourced from.21

Characterisation also fails to account for anomalies in the data, such as 18% of offending 
happening in private locations and cases where women were the victim to the offence. 
Furthermore, almost 66% of victims knew their offender and altercations preceded 76% of 
one-punch fatalities.22

2. Victoria’s legislative response

Victoria’s legislative response can be summarised as an attempt to convey a strong mes-
sage that one-punch-type violence would not be tolerated.23 Legislative reforms reposi-
tion one- punch assaults as severe cases of manslaughter. This mandated severity acts as 
a general deterrent and denunciation of one-punch related violence. Proponents of the 
reform commend the clarification s 4A Crimes Act 1958 (Vic) provides to the construction 
of manslaughter.24 Another argument for the reform is that one-punch assaults do not 
fit well under the current law due to manslaughter’s requirement for appreciation of risk 
and serious injury. Where manslaughter cannot be established, the prosecution then falls 
to law of assault. Given the seriousness of taking a life and the act itself, the new laws are 
considered necessary to capture one-punch offences that are lower in culpability and 
ensure they are prosecuted to a standard with associated consequences that are greater 
than assault.25

International Journal for Crime, Justice and Social Democracy 124
19  Tony Abbott, ‘Exclusive: Prime Minister Tony Abbott’s plea to end drunken street violence across 
Australia’, The Daily Telegraph (online, 10 January 2014) <https://www.dailytelegraph.com.au/news/nsw/ex-
clusive-prime- minister-tony-abbotts-plea-to-end-drunken-street-violence-across-australia/news- story/1c-
6d49a49e22f67da384b2ef2d0fd917>
20  News articles reviewed for the purposes of this essay found while articles would refer occasionally to 
the remorse of the offender, almost no mention was made of the offender’s background.
21  Asher Flynn, Mark Halsey and Murray Lee, ‘Emblematic violence and aetiological cul-de sacs: on the 
discourse of ‘one punch’ (non)fatalities’ (2016) 56(1) British Journal of Criminology, 56(1) 191
22  Jennifer Pilgrim, Dimitri Gerostamoulos & Olaf Drummer, ‘”King hit” fatalities in Australia, 2000-2012: 
The role of alcohol and other drugs’ (2014) 135 Drug and Alcohol Dependence 121 [3.2]
23  Victoria, Second reading speech: Sentencing Amendment (Coward’s Punch Manslaughter and other 
matters) Bill 2014, Legislative Assembly, 20 August 2014 (Robert Clark, Attorney General) 2824
24  ‘LegalE’ in Kate Fitz-Gibbon, Legal responses to one-punch homicide in Victoria: understanding the 
impact of law reform (29 July 2019) Victorian Legal Services Board and Commissioner ,
<https://lsbc.vic.gov.au/?p=6539> 35
25  Parliament of Victoria, Research Note on Sentencing Amendment (Cowards Punch Manslaugh-
ter and Other Matters) Bill 2014 (18 June 2010) Parliament of Victoria <https://www.parliament.vic.gov.au /
publications /research-papers/download/ 36-research-papers/13589-research-note-on-sentencing-amend-
ment-cowards- punch-manslaughter-and-other-matters-bill-2014> 23

http://www.dailytelegraph.com.au/news/nsw/exclusive-prime-
http://www.dailytelegraph.com.au/news/nsw/exclusive-prime-
http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
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Victoria is a common law jurisdiction that already has in place manslaughter by unlaw-
ful and dangerous act. In order to establish this category of manslaughter a requirement 
is to show the act that caused the death was dangerous.26 The Sentencing Amendment 
(Coward’s Punch Manslaughter and other matters) Bill 2014 (‘the Bill’) introduced s 4A to 
the Crimes Act, this provided that when a single punch is delivered to the head or neck 
and causes serious injury, then the requirement for dangerousness is satisfied.27 The 
section goes on to clarify that the single punch can be part of a series of strikes.28 Also 
dangerousness is still established even when subsequent to the punch, the death is ulti-
mately caused by the impact of the head or neck to the ground.29

The Bill also introduced sections 9(A) and (C) to the Sentencing Act. Section 9(A) instructs 
the prosecution to give notice if it intends to utilise one-punch provisions under s 9(C). 
This allows for ‘procedural fairness’30 and permits the accused sufficient preparation time-
before arraignment. Section 9(C) provides that a mandatory ‘non parole period must be 
imposed for manslaughter by a single punch or strike’, the mandatory period is 10 years. 
Section 9C(3) also provides elements the prosecution must prove beyond reasonable 
doubt, that being the victim was not expecting the punch31 and the accused understood 
the victim was not expecting to be punched.32 It has also been provided that where there 
was a confrontation or a warning before the punch,33 the court may still regard the punch 
as unexpected.

Section 10A of the Sentencing Act, which covers special reasons for not imposing the 
mandatory custodial sentence, was also affected by the bill. Special reasons include the 
offender having impaired mental functioning at the time of the offence (s 10(1)), that 
the offender assisted law enforcement (s 10(2)(a)), or other substantial and compelling 
circumstances that are exceptional and rare (s 10(2)(e)). Section 10(2A) also mirrors s 
322T of the Crimes Act that mental impairment from self-induced intoxication will not 
be considered and the offender’s act are compared to a standard of a reasonable person 
who is not intoxicated. In determining substantial and compelling reasons (at s 10(2)(e)) 
the court must regard the purposes of general deterrence and denunciation as having 
greater importance, this purpose trumps all other sentencing objectives provided at s 
5(1), which includes sentencing objectives such as proportional punishment34 and the 
consideration of rehabilitation.35 In addition to this, when sentencing, the court must 
give less weight to the personal circumstances of the offender (s 10A(2B)(a)), focusing 
instead on the nature and gravity of the offence (s 10A(2B)(b)). The de-emphasis on the 
offender is greatest at s 10(2B)(c) where the courts are instructed not to consider the 
offender’s previous good character, their early guilty plea, prospects of rehabilitation 
or parity with other sentences. This type of instruction is not found in other sections of 
the Sentencing Act, except in the cases of child sex offenders where the court must not 
consider previous good character references.

26  The meaning of dangerous is provided by R v Wilson (1992) 172 CLR 313 to mean that a reasonable 
person in the defendant’s position would foresee the act as pertaining appreciable risk of serious injury
27  Sections 4A(1) and s 4A(2)
28  S 4A(3)
29  S 4A(4)
30  Explanatory Memorandum, Sentencing Amendment (Coward’s Punch Manslaughter and Other Mat-
ters) Bill 2014 (Vic) 4
31  S 9C(3)(c)
32  S 9C(3)(d)
33  S 9C(4)
34  S 5(1)(a)
35  S 5(1)(c)
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Responses in other jurisdictions

The nationalised narrative of one-punch offending has meant Western Australia, 
Queensland, New South Wales and the Northern Territory have all introduced legislation 
reforms. As is the case in Victoria, each jurisdiction has chosen not to consult with their 
law reform commission bodies, or in Western Australia’s case, have chosen to put aside 
recommendations that were made. Reform approaches differ across each jurisdiction; 
however, all jurisdictions pursued a punitive reform campaign, mandating minimum cus-
todial sentences, aimed at deterrence and denunciation.

3. Commentary on Victoria’s one-punch laws

Drafting and structural concerns

– reform doesn’t ‘fill the gap’

As discussed above, the perception that one-punch offences may fall through prosecu-
tion under manslaughter has been used to implement one-punch law reform in Victoria 
and other jurisdictions.36 However this perception is erroneous, particularly in Victoria 
( a common law jurisdiction that has been consistently reforming its homicide laws)37 

which has available the offence of manslaughter by unlawful and dangerous acts. Vic-
toria had the offence of battery manslaughter which operates similarly to one-punch 
manslaughter, this offence was abolished by the High Court decision in R v Wilson.38 This 
case found battery manslaughter was not required since manslaughter by unlawful and 
dangerous act was sufficient to cover offences involving battery.39 Should a one-punch 
manslaughter not satisfy the requirements of manslaughter, it would then be appropriate 
to try the offence under assault laws. This has been justified on the grounds that there 
must be a ‘close correlation between moral culpability and legal responsibility’.40 Current 
manslaughter by unlawful and dangerous act applies to one-punch assault, including the 
test for dangerousness provided by R v Wilson41 which asked if a reasonable person in the 
defendant’s position would foresee the act as pertaining appreciable risk of serious injury.

– the hierarchy problem

Victoria’s new one-punch laws are designed to be tough, however the new provisions, 
particularly s 9C of the Sentencing Act, are not consistent with other offences. This 
highlights the over-reach of the provisions and contributes to the perception that the 

36  Julia Quilter, ‘The Thomas Kelly case: Why a ‘one punch’ law is not the answer’ (2014) 38 Criminal Law 
Journal 16
37  Parliament of Victoria, Research Note on Sentencing Amendment (Cowards Punch Manslaugh-
ter and Other Matters) Bill 2014 (18 June 2010) Parliament of Victoria <https://www.parliament.vic.gov.au /
publications /research-papers/download/ 36-research-papers/13589-research-note-on-sentencing-amend-
ment-cowards- punch-manslaughter-and-other-matters-bill-2014> 12
38  (1992) 174 CLR 313
39  [Ibid] [35]
40  [Ibid] [50]
41  (1992) 174 CLR 313

http://www.parliament.vic.gov.au/
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criminal law lacks fairness and coherence.42 One-punch offences are the only homicide 
offence that carries a mandatory minimum sentence. All other homicide offences prefer 
to provide sentence guidance by way of imposing maximum head sentences. Despite 
its tough sanction- based approach, proponents suggest that one-punch manslaughter 
would be considered a lesser manslaughter offence. This would be appropriate because 
one-punch offences have “neither the subjective fault elements of murder nor the objec-
tive fault elements of manslaughter – and should be confined to the least culpable forms 
of fatal conduct”.43 However, the minimum custodial sentence results in head sentenc-
es that would normally be attributed to more serious forms of manslaughter, placing it 
closer to lower sentences for murder.44

– narrow drafting and its effect

Requirements under s 9C(3) of the Sentencing Act that the prosecution must prove to 
a standard of beyond reasonable doubt, that the victim was not expecting the punch 
and the offender understood the victim wasn’t expecting the punch, have been consid-
ered overly prescriptive.45 The narrowness of the statute has been seen as one of the key 
reasons prosecution has not relied on one-punch laws to date.46 As a result recent one-
punch offenders, such as Vincec47 and Lee,48 have not been tried under the laws designed 
for them. In these cases, prosecution served notice of its intent to apply s 9C of the 
Sentencing Act. However, upon offenders entering a guilty plea, prosecution withdrew 
its notice and continued to prosecute under manslaughter by dangerous and unlawful 
act thus avoiding the restrictive demands of s 9C(3). This has led to accusations that the 
laws only serve as a plea- bargaining arrangement between prosecution and the offend-
er, with the effect that offenders pleading guilty of one-punch manslaughters are in fact 
getting lesser sentences than was promised under the state law reforms.49

Unwarranted state legislator intervention

– removal of judicial discretion

Intervention by way of imposing a mandatory non parole sentence of 10 years under 
s 9C Sentencing Act and amendments to s 10A which prohibit the courts considering 
typical sentencing factors. This directly impacts the one of the primary objectives of the 

42  Quilter, ‘One-punch laws, mandatory minimums and ‘alcohol-fuelled’ as an aggravating factor: impli-
cations for NSW criminal law’ (2014) 3(1) International Journal for Crime, Justice and Social Democracy 82
43  R v Wilson (1992) 174 CLR 313, 88
44  Sentencing Advisory Council, Sentencing trends for murdering the high courts of Victoria 2011-
2012 to 2015-2016 (9 April 2019) < https://www.sentencingcouncil.vic.gov.au/publications/sentencing-snap-
shots/198-
sentencing-trends-murder-higher-courts> Fig 3
45  Kate Fitz-Gibbon, Legal responses to one-punch homicide in Victoria: understanding the im-
pact of law reform (29 July 2019) Victorian Legal Services Board and Commissioner , <https://lsbc.vic.gov.
au/?p=6539> 37
46  [Ibid]
47  Vincec v The Queen [2017] VSC 602
48  Lee v The Queen [2018] VSCA 343
49  Adam Cooper, ‘One-punch laws a ‘bargaining chip’ for offenders, victim’s mother says’, The Age (On-
line, 13 October 2017) < https://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-
offenders- victims-mother-says-20171010-gyxiyi.html>

http://www.sentencingcouncil.vic.gov.au/publications/sentencing-snapshots/198-
http://www.sentencingcouncil.vic.gov.au/publications/sentencing-snapshots/198-
http://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-offenders-
http://www.theage.com.au/national/victoria/onepunch-laws-a-bargaining-chip-for-offenders-


RMIT Law Students’ Society | McPherson’s Papers 2020 42

Stephanie Payne 

judiciary to deliver individualised justice.50 This intervention into the role of the judiciary 
is so significant that it can be considered an indication of the legislator’s lack of faith in 
the courts to do the right thing.51 This reflects a common strain between the judiciary 
and the legislator where laws prioritising deterrence over the rights of the accused place 
pressure on objectives of parsimonious, proportional sentencing.52

– judicial reform already responding to one-punch offending

The state’s removal of judicial discretion and failure to consult more broadly has pre-
vented proper acknowledgment that the courts have been undergoing case law reform 
over the past decade. Quilter argues in the NSW jurisdiction that courts have developed 
a more appropriate doctrinal development that rejects the polarised characterisation of 
one-punch assaults, whilst maintaining standard sentencing provisions such as propor-
tionality and consideration of mitigating factors.53 Similarly in Victoria, contrary to polit-
ical and media discourse, judges have affirmed the requirement for general and specific 
deterrence in one-punch offences, as seen in trends increasing sentences which still 
allow for the judge’s discretion.54 In Vincec v The Queen,55 the appellant sought to appeal 
a sentence56 on the grounds it was manifestly excessive, Weinberg JA affirmed the trial 
judge’s sentencing of 8 years with a non-parole period of 5 years adding;

“…his Honour correctly observed, acts of alcohol and drug fuelled violence, 
particularly through the infliction of punches to the head, have become all too 
prevalent. Such conduct, particularly when it results in death or serious injury, 
calls for strong denunciation. It warrants stern punishment.”57

This confirmation for the need for deterrence when sentencing under manslaughter  by 
unlawful and dangerous act is reflected in other similar, contemporary cases.58 Interest-
ingly, courts have articulated the need for state initiative in communicating the court’s 
affirmative role in applying deterrence; 

“A prison sentence can only have that wider deterrent effect if it is publicised across 
the community … [w]ithout that, the community simply will not derive the ben-
efit — in greater public safety — which should flow from the painstaking work of 
sentencing judges and magistrates in this State. Self-evidently, if the message is not 

50  Julia Quilter, ‘Judicial Responses to Alcohol-Fuelled Public Violence: The Loveridge Effect’ (2017) 6(3) 
International Journal for Crime, Justice and Social Democracy 139
51  [Ibid] 126
52  Penny Crofts, et al, Waller & Williams Criminal Law Text and Cases (LexisNexis Butterworths, 13th ed, 
2016) 84
53  Julia Quilter, ‘Judicial Responses to Alcohol-Fuelled Public Violence: The Loveridge Effect’ (2017) 6(3) 
International Journal for Crime, Justice and Social Democracy
54  Parliament of Victoria, Research Note on Sentencing Amendment (Cowards Punch Manslaughter and 
Other Matters) Bill 2014 (18 June 2010) Parliament of Victoria <https://www.parliament.vic.gov.au /publica-
tions/research-papers/download/ 36-research-papers/13589-research-note-on-sentencing-amendment-cow-
ards- punch-manslaughter-and-other-matters-bill-2014> Appendix A – reveals an increase in one-punch 
sentences from 2001 to 2013
55  [2017] VSC 602
56  That was delivered after the prosecution – not relying on Victoria’s one-punch laws - successfully 
provided manslaughter by unlawful and dangerous act
57  Vincec v The Queen [2017] VSC 602 [66]
58  Lee v The Queen [2018] VSCA 343

http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
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getting through no change in sentencing law can make the difference.”59

Failure to appropriately contemplate the problem 

– the effects of unfaithful characterisation

As discussed above, characterisation by media discourse has been an act of normative 
framing, focussing on the offensive characteristics of male violence – particularly the 
depravity of an offender attacking an unsuspecting victim. This has influenced the legis-
lator’s response to such a degree that the arguably odd and highly prescriptive require-
ments of proving ‘unexpectedness’ has made its way into Victoria’s one-punch laws.60 

This characterisation supports a strong, punitive reform approach. However, this char-
acterisation is misguided, which has the effect of failing to address the true nature of the 
problem.

While it is the case in Victoria that women represent a minority of one-punch victims,61 it 
is interesting to note that a discussion of the possibility of the law having different gen-
dered effects is almost absent. This appears particularly short-sighted given Victoria had 
contemplated62 the impacts West Australia’s one-punch laws had on reducing the sen-
tences of men who had killed their partners in domestic homicide. West Australia’s Attor-
ney- General Jim McGinty mirrored wider concern,63 that one-punch laws being ‘used as 
a soft option in domestic homicide cases … [was] a misuse of the law’.64 Commentators 
have said that analysis of the new provisions reveal a distinctly male concern that one-
punch attacks are particularly abhorrent since they exploit male vulnerability, that is, 
there is a better way to fight.65

The risk of the laws having unintended effects – one being the reduction of sentences 
– is greater because the provisions do not contemplate additional features. As contex-
tualised above, 18% of one-punch offences happen in private residences, 66% of victims 
knew their offender and 76% of fatalities were subsequent to an altercation.66 These could 

59  Maxwell P in DPP v Russel [2014] VSCA 308. Russel was a case that upon appeal by the DPP increased 
the sentence of an accessory to a one-punch fatality. The principle manslaughter offender, Dylan Closter, was 
convicted under manslaughter by unlawful and dangerous act (DPP v Closter [2014] VSC 484)
60  S 9C(3)(c) and (d) Sentencing Act 1991 (Vic)
61  5% of the 90 cases of one-punch assaults between 2000-2012; Jennifer Pilgrim, Dimitri Gerostamou-
los & Olaf Drummer, ‘”King hit” fatalities in Australia, 2000-2012: The role of alcohol and other drugs’ (2014) 
135 Drug and Alcohol Dependence 119
62  Parliament of Victoria, Research Note on Sentencing Amendment (Cowards Punch Manslaugh-
ter and Other Matters) Bill 2014 (18 June 2010) Parliament of Victoria <https://www.parliament.vic.gov.au /
publications /research-papers/download/ 36-research-papers/13589-research-note-on-sentencing-amend-
ment-cowards- punch-manslaughter-and-other-matters-bill-2014>
63  The human rights law centre was concerned the effects of one-punch laws in Western Australia con-
stituted ‘the right to life and the associated obligations to ensure the right to life on an equal basis between 
men and women’ see, Parliament of Victoria, Research Note on Sentencing Amendment (Cowards Punch 
Manslaughter and Other Matters) Bill 2014 (18 June 2010) Parliament of Victoria <https://www.parliament.
vic.gov.au/publications /research-papers/download/ 36-research-papers/13589-research-note-on-sentenc-
ing-amendment- cowards-punch-manslaughter-and-other-matters-bill-2014> 10
64  Kate Fitz-Gibbon, Legal responses to one-punch homicide in Victoria: understanding the impact of 
law reform (29 July 2019) Victorian Legal Services Board and Commissioner,
<https://lsbc.vic.gov.au/?p=6539> 31
65  [Ibid] McNamara and Quilter cited at 31
66  Jennifer Pilgrim, Dimitri Gerostamoulos & Olaf Drummer, ‘”King hit” fatalities in Australia, 2000-2012: 

http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
http://www.parliament.vic.gov.au/
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be said that these are attributes of familial and domestic homicide cases. The reform of 
homicide laws which fail to recognise the characteristics of other areas of homicide, risks 
legislated injustice in a particularly grave and sensitive area of law.

– poor observance of the harm principle

As it has been argued, pursuing a strong deterrence campaign relies on the act of ex-
cluding the voice of the offending community. This has been expressly observed in the 
amended sentencing provisions that disallow a judge to consider the personal factors of 
the accused and impose a mandatory custodial sentence. As a liberal society, Australia’s 
criminal law must throughout the process of prosecuting an individual retain the value of 
human liberty as its key guiding principle.67 Despite this obligation, contemporary Victo-
rian legislative reform more broadly has had the effect of returning incarceration rates to 
the high figures observe in 1895.68 Understanding this contextualises Victoria’s one-punch 
laws as consistent with government behaviour which, for purposes of protecting the 
community, is increasingly denying rights and liberty to individuals. The justification for 
this level of intervention is the prevention of crime. This justification, however, fails when 
tested as research displays that punishment by incarceration does not deter crime.69 

Furthermore the attempts to apply deterrence principles to offences that are, by nature, 
impulsive, reveal the unsuitability of sanction-based solutions.

4. Conclusion

Victoria’s new one-punch laws are not valuable additions to the criminal law. Their inef-
fectiveness is simply established by way of the prosecution preferring to utilise current 
manslaughter by unlawful and dangerous act and avoiding highly prescriptive require-
ments. The sensationalised media response to key manslaughter incidences effectively 
framed the problem in stark moral polarity. Legislators have developed reform based 
on this polarised discussion of one-punch offending to great advantage, commentators 
have pointed out the political gain state governments have earned via these reforms.70 

The failure to consult and acknowledge the role the judiciary has resulted in poor re-
form decisions. That the new laws have only been employed in Victoria on one occasion 
does not suggest the effect of the laws are quarantined. The new law’s relationship to 
other areas of homicide poses poorly considered risk and has already led to wider com-
munity discontent with court processes.Finally, the new laws represent a problematic 
trend preferencing incarceration as a simplistic solution to deeper social, economic and 
psychological issues.

The role of alcohol and other drugs’ (2014) 135 Drug and Alcohol Dependence 121 [3.2]
67  Penny Crofts, et al, Waller & Williams Criminal Law Text and Cases (LexisNexis Butterworths, 13th ed, 
2016) 7
68  119 people per 100,000; Sentencing Advisory Council, Victoria’s Imprisonment Rates (20 August 2019) 
< https://www.sentencingcouncil.vic.gov.au/statistics/sentencing-statistics/victoria-imprisonment-rates >
69  Penny Crofts, et al, Waller & Williams Criminal Law Text and Cases (LexisNexis Butterworths, 13th ed, 
2016) 18
70  Law Institute of Victoria, ‘One punch laws ‘political’ Law Institute Journal (Online, May 2014) 13
<https://www.liv.asn.au/LIV-Home/Practice-Resources/Law-Institute-Journal/Archived-Issues/LIJ-May- 2014/
One-punch-law--political->

http://www.sentencingcouncil.vic.gov.au/statistics/sentencing-statistics/victoria-imprisonment-rates
http://www.liv.asn.au/LIV-Home/Practice-Resources/Law-Institute-Journal/Archived-Issues/LIJ-May-
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Policy Position Paper:
Artificial Intelligence (AI) and Health Care

Susan Shedda 
Recommendations

1. Patient safety, autonomy and preservation of values are paramount

2. AI in Healthcare has the potential to improve care but should not be released without 
safeguards

3. Current AI should be explainable through the use of diagnostic tools to provide 
meaningful explanations

4. An ethical and legal framework needs to be adopted to foster innovation but control 
the development for the benefit of society

5. Current level of innovation does not warrant a separate legal personality1

6. There may be transitional models of liability e.g. Director’s duties act as a model 
during the phase of evolution of AI

7. Randomised controlled trials within a regulatory sandbox provides the best environ-
ment for innovation in AI

Summary

Artificial Intelligence (AI) has many potential benefits and will have increasing applications 
in medicine but yet remains a contentious issue.2 ‘Watson’ is an example of the potential 
in AI development.3 The technology needs to develop within a legal framework to protect 
patients and ensure that development serves the relevant aims. Important factors such as 
types of AI, bias, decision-making capacity, human rights, patient decision making and risk 
assessment outlines will be described to analyse the subsequent legal frameworks. Reform 
options will then be discussed and the final recommendation is a hybrid of the sandbox 
within a random controlled trial.

Introduction

There are a number of principles in AI which are unique within the health care sector. The 
central role of the patient, their empowerment in the decision-making process and the 
patient’s values are at the centre of the process. The prominence of the patient significantly 
differs from the commercial world where the user is central to the outcome. The relation-
ship between AI, programmers, users and patients creates a complex web when liability for 
error needs to evaluated. Therefore, simplistic measures are not appropriate. There are a 
number of factors which need to be considered.

1  Akshaya Kamalnath, ‘Rethinking Liability and Licensing for Doctors in the Era of AI: Insights from 
Company Law’ (2018) 11(2) Asia Pacific Journal of Health Law & Ethics 33, 33.
2  Hannah Maslen, ‘Responsible Use of Machine Learning Classifiers in Clinical Practice’ (2019) 27 Jour-
nal of Law and Medicine 37, 38.
3  Jason Chung, Amanda Zink, ‘Hey Watson – Can I Sue You for Malpractice? Examining the Liability of 
Artificial Intelligence in Medicine’ (2018) 11(2) Asia Pacific Journal of Health Law and Ethics 51, 79.
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Background

The Importance of AI in Healthcare

AI may be useful in many areas of health care. AI technology may be a tool to eliminate an 
area of low quality care.4 One of the benefits includes an improvement in access to health-
care as AI reduces cost.5  It may assist in the detection of disease, inform about prognosis 
and  can predict the response to treatment.6 AI in health care needs not to only be linked 
to the feasibility but the actual change implemented as a result.7 The outcome needs to be 
measured to ensure that the intervention is the cause of the outcome and not merely as-
sociated. In medicine, the gold standard method is the randomised controlled trial.8 In this 
situation, an intervention is randomly assigned to a patient who is then compared to other 
patients who are otherwise similar except for the intervention. If there is a significant differ-
ence between the groups of patients who had the intervention compared to those who did 
not, then causation is attributed. Therefore, a randomised controlled trial is fundamental 
to determining if the intervention is causal. This methodology has not been adopted in the 
legal assessment of AI in health care.

Patient Consent – Shared Decision Making 

The general characteristics required for decision making are extensive. In Australia, a hu-
man decision-maker is required to be accountable for a decision.9 In administrative law 
decision making in Australia requires a mental component and an overt act.10 This means 
that entering data into an automated system does not qualify as a decision.11 There is also 
the issue of procedural fairness and delegation which would be a hurdle in administrative 
decisions made by government.12 Transparency and comprehensibility are fundamental for 
the decision-making to be accountable.13 Other factors include that it is lawful, transpar-
ent, explainable, used responsibly and subject to human oversight.14 This includes releasing 
potentially commercially sensitive, technical information so that the process of the decision 
making can be validated.15  These are all factors which need to be considered in general 
decision making and apply variably in the health care sector.

In the health industry, evaluative judgements by health care providers are common and 
require a different skill set. Bloom’s taxonomy can be used as a framework within which 

4  Kamalnath (n1) 39-40.
5  Ibid 35.
6  Christopher J Lindsell, William W Stead, Kevin B Johnson, ‘Action-Informed Artificial Intelligence- 
matching the Algorithm to the Problem’ (2020) May 1 Journal of the American Medical Association 1,1.
7  Ibid 2.
8  Lars Bondemark, Sabine Ruf, ‘Randomized controlled trial: the gold standard or an unobtainable falla-
cy?’ (2015) 37(5) European Journal of Orthodontics 457, 457.
9  Dawson D and Schleiger E, Horton J, McLaughlin J, Robinson C, Quezada G, Scowcroft J, and Ha-
jkowicz S (2019) Artificial Intelligence: Australia’s Ethics Framework. Data61 CSIRO, Australia 7.
10  Pintarich v Deputy Commissioner of Taxation [2018] FCAFC 79; 108 ATR 31 [151].
11  Ibid.
12  Yee-Fui Ng, Maria O’Sullivan, ‘Deliberation and Automation – When is a Decision a “Decision”?’ 
(2019)26  Australian Journal of Administrative Law 21, 22.
13  Lyria Bennett Moses, Janet Chan, ‘Algorithmic prediction in policing: assumptions, evaluation, and ac-
countability’ (2018) 28(7) Policing and Society 806, 818.
14  Australian Human Rights Commission, Human Rights and Technology Discussion Paper (Executive 
Summary, 2019) 8.
15  Ibid 9.
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the evaluation of decision making by AI can be made.16 Where there is discretion required 
or an evaluative judgement to be made then AI at this moment is not appropriate.17 For 
complex decision making, analysis, synthesis, evaluation and judgement are required. 
However, AI in this area is not yet available but is on the horizon.18 The use of AI in health-
care and the liability arising from its use have caused concerns to governments. Interna-
tional examples exist where automated systems have resulted in significant error and there 
has been inadequate oversight.19 The patient is another party involved in the decision of 
informed consent. This model of shared decision has been demonstrated to result in in 
better patient outcomes.20 Therefore, the patient is central to any decision made about their 
health. They need to be involved in the decision of informed consent at every step in the 
treatment pathway.  Informed consent involves both understanding the information and 
being able to weigh the information provided.21  The patient’s values are also an important 
component in the decision-making process.22 The way humans make decisions includes 
the underlying values in decisions. AI as yet is not involved with this higher level of deci-
sion making in health care.

Humans do not always make logical decisions and weigh moral values differently. Morality 
and values are central to making an appropriate decision as evaluated by humans.23 Values 
are important in decision making and is not able to be coded into AI easily. The utilitarian 
approach is often used. This is where the best decision is considered to be the best out-
come for the most. However, this may result in unacceptable injustice for a minority or an 
individual.24 Humans do not always make logical decisions when applying judgement.25 In 
this environment, AI may differ significantly from a human decision maker which would 
mean that its decisions are incomprehensible.26 Bias can be coded out but values cannot. 
Another important component of health is the doctor patient relationship where there is 
an emotional connection between the patient and the doctor.  Patient acceptability of AI 
in healthcare is limited due to the lack of emotional interaction.27 Both the relationships in 
the provision of healthcare and values inherent in the decision-making process need to be 
considered in the application of AI in the health care sector. 

Human Rights and Technology

The value of human life and the rights of human is assumed to have primacy. Therefore, 
the preservation of human rights should be at the centre of any development of technol-
ogy. This can be achieved by the development of ethical frameworks which complements 
the legal system both domestically and internationally.28 The decision-making process or 
the outcome of the decision can both affect human rights.29 The distribution of the poorer 

16  Chung (n3) 61-3.
17  Ng (n12) 22.
18  Ibid 24.
19  Ibid 25.
20  Belinda Jackson, Jake Begaun, Kathleen Gray, Leonid Churilov, Danny Liew, Simon Knowles, Peter De 
Cruz, ‘Clinical decision support improves quality of care in patients with ulcerative colitis’ (2019) (49) Alimen-
tary Pharmacology and Therapeutics 1040, 1049.
21  Medical Treatment Planning and Decisions Act 2016 (Vic) s4(1)(a), (c).
22  Ibid s7(1)(c).
23  Chung (n3) 58-60.
24  Ibid 60-1.
25  Ibid 64.
26  Ibid.
27  Ibid 57.
28  Australian Human Rights Commission, Human Rights and Technology Discussion Paper (Executive 
Summary, 2019) 7.
29  Ibid.
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outcomes are distributed unevenly. Disadvantaged groups are exposed to greater harms 
from decisions made by AI.30 Therefore, any legal framework for AI should support human 
rights.31

What is AI? 

AI has many aspects which impact upon how it may be utilised and how a legal frame-
work is created around it. AI and Machine learning are inextricably linked. AI is built upon 
machine learning which is a process where computers learn directly from data.32 Machine 
learning is where large amounts of data are used to detect patterns in data and can be 
trained to use these previous events to predict situations in the future.33 Big data evalu-
ates risk and probabilities and therefore prediction is a strength of this technology.34 Large 
amounts of data are required meaning that data becomes very valuable.35 Especially in 
health, data privacy is paramount. The use of data has a greater significance in the health 
sector as this data is ‘sensitive information’ and is currently afforded greater legislative 
protections.36 As health information is considered sensitive information any company who 
is involved with the use of data would be bound by the Australian Privacy Principles.37 This 
means that the availability and handling of the data required has restricted access.

AI is characterised by its application and whether it is explainable. There are generally two 
types of AI due to its application and includes narrow or general AI. Narrow AI is where the 
AI is limited to specific tasks and are already available.38 General AI is where the technology 
has achieved consciousness.39 In ‘black box AI’, the method of decision making is opaque 
and cannot be explained. This is considered unacceptable if there is a risk to public inter-
est.40 The alternative is for AI to be ‘explainable’. Explainable AI is where the decision can 
be explained as well as its limitations and future directions be described.41 This has many 
benefits including safeguarding against bias, assessment of vulnerabilities and compliance 
with legal and regulatory requirements.42 For AI to be completely explainable it will need to 
be reduced to the level of human thought processes. It will limit the development of AI as 
the nature of AI is not designed to replicate human thinking processes.43 There is an alter-
native between these two extremes. Rather than explaining AI, the use of a diagnostic tool 
to interrogate the system for the bias or issue of concern, would be able to provide a more 
meaningful result.44 In the circumstances where the ‘black box’ AI is unacceptable and the 
explainable AI too limiting the use of interrogating programs to provide useful information 
allows for the AI to be controlled. This in turn would mean that accountability could be 

30  Ibid 8.
31  Ibid 6.
32  The Royal Society, ‘Explainable AI: the basics Policy Briefing’ (Policy briefing, November 2019) 5 
<https://royalsociety.org/-/media/policy/projects/explainable-ai/AI-and-interpretability-policy-briefing.pdf>.
33  Zeynep Tufekci, ‘Machines Shouldn’t have to Spy on Us to Learn’ Wired  (Website, 25/03/2019). 
34  Dawson (n9) 6.
35  Tufekci (n33).
36  Privacy Act 1988 (Cth) s6(b); sch 1, Pt 2, cl 3.3.
37  Privacy Act 1988 (Cth) s6.
38  Dawson (n9) 5.
39  Chung (n3) 53.
40  Dawson (n9) 7.
41  Intellias, ‘How to Train an AI with GDPR Limitations’ (Blog, September 13, 2019) <https://www.intellias.
com/how-to-train-an-ai-with-gdpr-limitations/>.
42  The Royal Society (n32).
43  Jacob Turner, ‘Robot rules’(Palgrave Macmillian, 1st Ed, 2019) ch 2.
44  Ibid ch 8.

https://royalsociety.org/-/media/policy/projects/explainable-ai/AI-and-interpretability-policy-briefing.pdf
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more directly attributed to the user of the system.

Another way to control AI is to control the data acquisition process. There is the manual 
method where the data needs to enter the computer of the AI to learn.45 Another method 
to train AI includes federated learning where the AI programs learns on multiple localised 
datasets and are combined to generate a master program.46 Generative Adversarial Net-
works allows for larger datasets to be generated from smaller ones but this process has the 
risk of amplifying biases.47 The way that data is acquired can be used to control the out-
comes derived from AI.

Bias

AI can also be controlled by the data used in the machine learning process. Algorithms are 
just opinions in code,48 they are not fair or objective. Choices are made by the programmers 
at every stage in the development of an algorithm or data set. Machine learning can only 
reduce bias if the data input upon which it is based is unbiased.49 They only consider factors 
with which they are programmed.50 The difference between human and computer intelli-
gence as the computer only knows anything from its inputs.51 Bias needs to be considered 
at each stage of the use of AI from data input to review processes. There will be certain 
steps which are critical to the outcome and therefore deserve greater attention. Though the 
output of algorithm base AI appears unbiased it contains all the underlying misconception 
of its input data and disguises possible erroneous outcomes.52  Through using association 
rule mining, a tool of predictive analytics, the decisions rules in the dataset can be iden-
tified and therefore be a target for evaluation for bias.53 An example is ‘Watson’ where the 
doctors in North America did not incorporate the South Korean experience of Gastric can-
cers resulting in poor concordance in recommended treatment.54 There are many mech-
anisms which may be used to combat bias. In the long term, the best way is to diversify 
the programmers of AI to include minorities so that the prejudices of a small group do not 
control the development and implementation of AI.55 There also needs to be mechanisms 
to prevent adversarial attacks where external entries manipulate the learning process of AI 
to deceive it into worsening bias.56  Bias at every stage of the development of AI needs to be 
considered. 

45  Intellias (n41).
46  Ibid.
47  Ibid.
48 Yves Smith  Data Scientist Cathy O’Neil: “Algorithms Are Opinions Embedded in Code”  (Blog, August 
26, 2017) <https://www.nakedcapitalism.com/2017/08/data-scientist-cathy-oneil-algorithms-opinions-em-
bedded-code.html>.
49  Dawson (n9) 5.
50  Jason Tashea, ‘Courts Are Using AI to Sentence Criminals. That Must Stop Now’ Wired (Website, 17 
April 2017) <https://www.wired.com/2017/04/courts-using-ai-sentence-criminals-must-stop-now/>.
51  Mr Morry Bailes, ‘The Law and Legal Technology – Our Changing Work Practices the Law’ 2017 Aus-
tralian Young Lawyers’ Conference. (Speech, Sydney 20 October 2017 1, 7.
52  Marta Infantino, Weiwei Wang, ‘Algorithmic Torts: A Prospective Comparative Overview’ 2019 (28) 
Transnational Law and Contemporary Problems 309, 319.
53  Moses, (n13) 812.
54  Chung (n3) 56.
55  Turner (n43) ch 8.
56  Heather Roff, ‘AI deception: When Your Artificial Intelligence Learns to Lie’ IEEE Spectrum (website, 
24 February 2020) < https://spectrum.ieee.org/automaton/artificial-intelligence/embedded-ai/ai-deception-
when-your-ai-learns-to-lie>.

https://www.nakedcapitalism.com/author/yves-smith
https://www.nakedcapitalism.com/2017/08/data-scientist-cathy-oneil-algorithms-opinions-embedded-code.html
https://www.nakedcapitalism.com/2017/08/data-scientist-cathy-oneil-algorithms-opinions-embedded-code.html
https://www.nakedcapitalism.com/2017/08/data-scientist-cathy-oneil-algorithms-opinions-embedded-code.html
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Risk assessment frameworks

The risks associated with an error has two main aspects which include the level of the risk 
and the harm from the error occurring.  The outcome and risk are assessed through a grad-
ual scale from low to high risk. A model where there is a trigger level when either the risk 
or the harm is unacceptable allows for the nuanced response which considers each factor 
individually and in combination. This trigger level needs to initiate prompt action and risk 
mitigation.57 The combination of risk, harm and the trigger mechanism allows for both the 
likelihood and the frequency of the risk to be considered when the consequences are de-
cided.58 The use of a risk assessment framework is necessary to apply a graduated response 
to risk mitigation. It is important in the development of the response to liability.

Legislative Approaches to Error Liability – Options for reform

Measures to determine the framework 

There are a number of paradigms through which need to be considered in developing a 
legal framework. Firstly, the level of formality and governmental involvement ranging from 
self-regulation to the imposition of a formal legal framework such as a company. Also, the 
level of agency or control is important in the development of accountability. The approach 
may be framed as being determined by whether it is human or machine centric.59 In the 
health care sector there is a predominance of human-centric approach do to the possibility 
of significant harm.

Location of Service

Innovation means that healthcare may be provided in a location distant to the patient and 
will need to be considered in the accountability of the AI health care service. AI healthcare 
may also help to improve the quality of care provided through better access, especially 
when combined with other innovations such as telehealth.60 This has implications for de-
termining jurisdiction as the location of the patient and the decision maker may not be the 
same.61 It would be most appropriate for location of the decision rather than the patient to 
be the determining jurisdiction.62 The location of the decision rather than the location of 
the technology needs to be the determining factor for jurisdiction.

Accountability

Accountability means that answers are provided to those who are entitled to them with 
the outcomes.63 It depends upon two main factors that is control and the perceived role of 
government.  The level of agency is important in determining the legal framework and is 
linked to an understanding of processes involved. The development of the algorithm which 

57  Dawson (n9) 63.
58  Ibid.
59  Chung (n3) 67.
60  Kamalnath (n1) 47-8.
61  Ibid 48-9.
62  Ibid 49.
63  Moses (n13) 817.
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underlies the AI technology may be the product of many individuals and therefore finding 
the programmer responsible may be impossible.64 Further, the AI may be only a component 
of a product.65 

Low level Intervention

The low-level interventions includes self-regulation, the ethical or public policy framework 
and standards and guidelines. They all share in common a low level of governmental inter-
vention. However, they also share a number of deficits and benefits. They do encompass 
market, commercial norms but may ignore social norms.66 They may not include ethics or 
values. Standard and guidelines tend to explain protocols but often do not focus on any 
prohibited actions.67 Therefore, they do not provide guidance about when errors occur. 
These have been developed by industry and are therefore focussed on the priorities import-
ant to the commercial world and may not reflect society’s values.68 These low-level inter-
ventions are an excellent starting point but lack significant enforcement and therefore have 
a limited use.

Regulation

In Europe, the General Data Protection Regulation (GDPR) has made an attempt to regulate 
AI. There has been an equivalence drawn between AI and profiling.69 Profiling is where the 
process is automated, and the data is used for evaluative purposes.70 By equating these two 
processes the GDPR may be applied. The importance of a directive is that it is the law of 
each of the member states with immediate effect and only requires enabling local legisla-
tion.71 The GDPR has a broad application of its regulation. The reach is global, as according 
to article 3 of the GDPR any data of an EU citizen, is subject to it.72 Most companies involved 
in AI will have some business in Europe. The GDPR has two approaches through the dele-
gation of accountability to the right of the data subjects and controller obligations.73  The 
GDPR has started the process of regulation of AI but is yet to be evaluated  for accountabil-
ity.

Negligence

The applicability of Negligence depends upon the role of AI as a tool with a possible ex-
plainable component. AI has been used as a tool to augment decision making by lawyers, 
judges and doctors.74 Currently, most of the litigation is not about the choice of treatment 

64  Infantino (n52) 317.
65  Ibid 319.
66  Turner (n43) ch 6.
67  Infantino (n52) 309.
68  Turner (n 43) ch 6.
69  Mitrou, Lilian, Data Protection, Artificial Intelligence and Cognitive Services: Is the General Data 
Protection Regulation (GDPR) ‘Artificial Intelligence-Proof’? (December 31, 2018) SSRN <https://ssrn.com/ab-
stract=3386914 > 
70  Article 4 EU GDPR (website) <https://www.privacy-regulation.eu/en/article-4-definitions-GDPR.htm>
71  Bryce Goodman, Seth Flaxman, European Union regulations on algorithmic decision-making and a 
‘‘right to explanation’’ 3 https://ora.ox.ac.uk/objects/uuid:593169ee-0457-4051-9337-e007064cf67c/download_
file?safe_filename=euregs.pdf&file_format=application%2Fpdf&type_of_work=Journal+article
72  Ibid 53.  
73  Margot E. Kaminski, Gianclaudio Malgieri, ‘Multi-layered Explanations from Algorithmic Impact As-
sessments in the GDPR’ In Proceedings of ACM FAT* Conference (FAT* 2020). ACM, Barcelona, Spain, 68, 69.
74  Kamalnath (n1) 35.

https://ssrn.com/abstract=3386914
https://ssrn.com/abstract=3386914
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but where this is a factor then it concerns the failure or excessive promotion of new treat-
ments.75 But there remains the risk of an error either through over-reliance upon the tech-
nology or incorrect input.76 Torts require there to be a party at fault and the need to find 
that party accountable. The identification of the party at fault can be a major difficulty with 
AI as there is a number of possible parties.77 These may include the algorithm developers, 
providers or manufacturers.78 This approach has been supported in the US.79 In health care, 
the duty of care for doctors in negligence means that there is a doctor-patient relation-
ship.80 Other elements include that there is a breach of  duty of the standard of care provid-
ed.81 If AI acts independently of the health care provider then the elements of negligence 
will not be satisfied.  The common law is reactive to technology and is discovered when a 
case is presented to the court. Negligence is only suitable if AI remains as a tool. 

Doctors as AI directors

A transition step would be keeping doctors as the decision makers and treat them as di-
rectors of a legal entity. There is already a history of the fiction of the legal person for 
companies however there remains a fundamental difference. Companies still have human 
decision makers and experts who advise them. AI would still remain a tool in this model. AI 
would be limited to act through a human doctor and therefore they would retain the duty 
of discretion where there remains an independent evaluation of the AI provided advice.82 
Hospitals would also have a duty to provide training and guidelines about the use of the AI 
in clinical practice.83 Therefore, negligence could still be applied if doctors were viewed as 
‘directors’ but this would be a transition step in the evolution of the law as the underlying 
assumption is that AI would have a separate legal personality.

Independent Legal Personality

Currently AI is in early development and can still be viewed as a tool.84 Sentience is not yet 
possible85 but would be a paradigm shift and would raise the possibility of a separate legal 
personality. Currently, AI is not a legal person.86 However, non-natural person such as com-
panies have been granted legal personality.87 Therefore, there is a legal framework to create 
a legal personality and would need to be considered in any further developments in this 
area. 

Sandbox and the Randomised Controlled Trial

The combination of sandboxes and randomised controlled trials (RCT) means that develop-

75  Ibid 38-9.
76  Ibid 42.
77  Infantino (n52) 324.
78  Ibid 329-330.
79  Ibid 330-331.
80  Kamalnath (n1) 38.
81  Ibid.
82  Ibid 43.
83  Ibid 44-5.
84  Chung (n3), 52.
85  Chung (n3) 53.
86  Chung (n3) 51.
87  Corporations Act 2001 (Cth) s124.
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ment of AI could be developed in a realistic and applicable environment. A sandbox allows 
for testing of an innovative in a statutory framework.88 It is conducted in a live market but 
not in an unregulated manner.89  Modifications on the regulatory enforcement regimes are 
facilitated by a liaising officer.90 The safeguards are designed for each individual innovators 
and are designed to minimise adverse events.91 These have been used internationally for 
data protection92 and has resulted in an accelerated process from development to imple-
mentation.93 There is a greater level of certainty which facilitates investment.94  It has the 
flexibility for adjustment of business models after protected market testing.95 However, a 
trigger mechanism for harm would need to be included when the threshold is reach so that 
patients are protected when in this environment. A sandbox affords some protections, but a 
randomised control trial adds a further level in addition to providing causation.

There is a long tradition in medicine to test innovations through the mechanism of a ran-
domised controlled trial. This is an experiment using real patients in the health system but 
allowing for patients to choose to be involved with innovative treatment thereby preserving 
informed patient consent. There are limitations and triggers when the trial can be stopped 
and re-evaluated. However, the regulatory framework remains unchanged. When combined 
with the legal concept of sandboxes with an altered the regulatory environment the sci-
entific and legal aspects can be evaluated effectively. By harnessing the beneficial aspects 
of both of these methods artificial intelligence in medicine maybe fostered but adequate 
protections can remain in place. Therefore, a sandbox in a RCT should be extended into AI.

Conclusion 

There is an array of choices for the development of a legal framework for the safe imple-
mentation of AI in the health care sector. AI is likely to find increasing application in the 
healthcare sector.96 Other issues such as privacy and data confidentiality are also more 
complex.97 Currently, AI remains as a tool and could be accommodated in either a tort or 
regulation based system. In the near future, AI may develop beyond the status of a tool and 
this event needs to be planned for. Currently there is only narrow AI but the legal frame-
work needs to be able to adapt as it is likely there will be further evolution of AI to the level 
of general AI and a more flexible framework will be required. To be reactive in these cir-
cumstances would be too late. Development through a Sandbox RCT hybrid allows for a 
safe environment. On the horizon are innovative technologies which need to be harnessed 
to maximise the benefit for patients.

 

88  Jorge Gabriel Jiménez, Margaret Hagan, ‘A Regulatory Sandbox for the Industry of law’ Legal execu-
tive institute legal design lab (White paper, March 2019) Thomson Reuters <http://www.legalexecutiveinsti-
tute.com/wp-content/uploads/2019/03/Regulatory-Sandbox-for-the-Industry-of-Law.pdf>
89 Information Commissioner’s Office, ICO selects first participants for data protection Sandbox (Web-
site, July 2019) 3 <https://ico.org.uk/about-the-ico/news-and-events/news-and-blogs/2019/07/ico-se-
lects-first-participants-for-data-protection-sandbox/>
90  Ibid.
91  Ibid.
92  Ibid.
93  Ibid.
94  Ibid.
95  Ibid.
96  Kamalnath (n1) 37.
97  Ibid 50.
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Thought Experiment

High Court of the Non-Human world – presided over by Chief Justice Lorax1

Picture a human brought to trial in the court of a non-human world, on charges of 

deforestation leading to displacement of species and exploitation of resources. The 

human argues that the species that was displaced by deforestation was not critically 

endangered. Deforestation was required for human settlement and to generate re-

sources to support humans. Humans had also donated funds to build a wildlife reserve 

to compensate. It is likely that Lorax CJ would find that the human guilty. An extract of 

Lorax CJ’s judgement would read –

1  An adaption based on Dr Suess’ character The Lorax - See Theodor Seuss Geisel, The Lorax (Random 
House, 1971); ‘The Lorax’, Wikipedia (Webpage, 08 May 2020) <https://en.wikipedia.org/wiki/The_Lorax>; 
Also see ‘The Lorax (Film)’, Wikipedia (Webpage, 08 May 2020) <https://en.wikipedia.org/wiki/The_Lorax_%-
28film%29>.
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“I speak for the trees for the trees have no tongues.2 Great laws bestow 

equal rights upon all creatures of the ecosystem. In this case, flora and 

fauna have a right to not be displaced or exploited, similar to rights of 

humans. Great laws do not permit clearing of human settlements and 

relocating those humans, to regenerate forests or facilitate habitation 

of non-humans, even though the human species is not critically endan-

gered. Similarly, laws also do not permit dislocation of another species for 

human convenience.”

The non-human courts may continue to apply this precedent to cases involving harm 

to animals, impacts to marine life, polluting the ecosystem, excessive extraction of re-

sources and similar other cases.

The objective of this thought experiment is to demonstrate that what may be legally 

acceptable from a human perspective, may be seen as harm from a non-human per-

spective. Focus of human laws is limited to human well-being and seldom consider 

impacts on non-humans. This consideration is foundational to the theory of earth juris-

prudence and crucial for the future of the planet.

1.0  Executive Summary

The focus of dominant legal systems in the current societies is primarily anthropocen-

tric, which considers humans as central to existence, assuming nature exists to serve 

humans.3 The resultant social attitudes and behaviours have led to unsustainable im-

pacts on the ecosystem of the planet. Climate change is a symptom of this underlying 

impact. This paper provides a brief overview of the urgency to address climate change 

and discusses how climate change jurisprudence, also known as earth jurisprudence, 

plays a crucial role in achieving this.

Drawing from the United Nations World Charter for Nature4 and the works of Thomas 

Berry, Cormac Cullinan and other thought leaders, this paper explores three funda-

mental sets of Earth jurisprudential principles – 1.Foundational Principles, 2.Operation-

al Principles and 3.Strategic Principles.

2  Ibid.
3  Peter Burdon, ‘The Great Jurisprudence’ (2011) 14 Southern Cross University Law Review 1, 2.
4  World Charter for Nature, GA Res 37/7, UN Doc A/RES/37/7 (adopted 28 October 1982).
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The paper concludes by highlighting the urgent need to adopt uniform earth jurispru-

dence principles into the legal systems across the world to mitigate climate change and 

nurture the planet back to health, for the future generations of all species.

2.0 Climate Change Jurisprudence – Overview, Need and Urgency

Climate change jurisprudence, also referred to as earth jurisprudence, can be defined 

as an articulation of legal principles that are representative of our relative position in 

the planet’s ecosystem.5 Modern science has unequivocally established that humans are 

part of and not at the centre of the earth’s ecosystem. Earth jurisprudence is an emerg-

ing branch of the critical legal studies that adopts an ecocentric approach. It places the 

entire ecosystem, rather than just humans as its central focus.

Earth jurisprudence is based on the premise that nature has a set of laws which govern 

the earth, referred to as the Great Law, by which all inhabitants including humans need 

to abide.6 Human laws are a subset of these laws and can neither supersede nor infringe 

upon the Great Law.

Traditional western legal theories adopt an anthropocentric view, perceiving humans 

as the central focus of the universe. Natural law’s reference to morality and common 

5  Burdon (n 4) 2.
6  Ibid.
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good limits itself to the common good of humans.7 Utilitarian philosophies in positiv-

ism focus on the ‘greatest good for the greatest number of people’, without reference to 

non-human actors.8 Liberalism’s focus on individual rights focusses on the autonomy 

and freedom of an individual. In essence, almost all of these theories focus on the good 

of humans. There is seldom any consideration of non-human actors in these laws. De-

cisions in the current legal systems reflect these anthropocentric legal theories by per-

mitting fishing beyond sustainable level,9 water usage for crops that create ecological 

imbalance,10 incessant mining for resources on land11 or deep-sea explorations for oil.12

Urgent need for Climate Change jurisprudence

Department of Agriculture, Water and Environment reports that climate change has a 

significant impact on Australia’s environment including flora and fauna, urban and rural 

communities, coastal areas, oceans and forests.13 The State of the Environment Report 

2016 (SoE) identified climate change as the highest threat to land and water quality 

management.14 Over the last 100 years, long- term rainfall has decreased and average 

temperatures increased by 1oC in Australia.15 Climate change disturbs biodiversity which 

plays a major role in the sustenance of the ecosystem and also impacts dependent in-

dustries like agriculture, fisheries and tourism.16 SoE also identified Indigenous, under-

privileged and economically disadvantaged people as the most vulnerable group to 

climate change. These findings are reflective of similar occurrences around the planet.

NASA reports that atmospheric carbon-dioxide (CO
2)
 has been well below a ~300 parts 

7  Marett Leiboff and Mark Thomas, Legal Theories: Contexts and Practices (Thomas Reuters, 2nd ed, 
2014) 164-165.
8  Ibid 298 - See Bentham’s utilitarian philosophies.
9  Mukhisa Kituyi and Peter Thompson, ‘90% of fish stocks are used up – fisheries subsidies must stop 
emptying the ocean’ Agenda (World Economic Forum, 13 July 2018) <https://www.weforum.org/agen-
da/2018/07/fish-stocks-are- used-up-fisheries-subsidies-must-stop/>.
10  ‘Water management facts’, Murray Darling Basin Authority (webpage, 15 May 2020)
<https://www.mdba.gov.au/managing-water/water-management-facts>; ‘Pumped’, ABC Four Corners (online, 
14 February 2019) < https://www.abc.net.au/4corners/pumped/8727826>; ‘Cash-splash’ ABC Four Corners (on-
line, 8 July 2019); Also see Murray-Darling Basin Royal Commission Report (Report, January 2019).
11  Ironstone Community Action Group Inc v NSW Minister for Planning and Duralie Coal Pty. Ltd [2011] 
NSWLEC 195; Bulga Milbrodale Progress Association Inc v Minister for Planning and Infrastructure and Wark-
worth Mining Limited [2013] NSWLEC 48.
12  Office of the Maritime Administrator, ‘Deepwater Horizon Marine Casualty Investigation Report’, 
Republic of the Marshall Islands (Report, 17 August 2011) <https://www.register-iri.com/wpcontent/uploads/
Republic_of_the_ Marshall_Islands_DEEPWATER_HORIZON_Marine_Casualty_Investigation_Report-Low_Res-
olution.pdf>.
13  Department of Agriculture Water and Environment, ‘Climate Change Impacts in Australia’, Govern-
ment of Australia(Webpage,  2020)  < https://www.environment.gov.au/climate-change/climate-science-data/
climate-science/impacts>;.
14  Australian Government Department of the Environment and Energy, ‘State of the Environment report 
2016: Land’(Report, 2016) <https://soe.environment.gov.au/theme/land>.
15  Ibid ‘Headlines’ < https://soe.environment.gov.au/theme/overview/headlines>.
16  Ibid ‘Biodiversity’(Report, 2016) < https://soe.environment.gov.au/theme/biodiversity>.

http://www.weforum.org/agenda/2018/07/fish-stocks-are-
http://www.weforum.org/agenda/2018/07/fish-stocks-are-
http://www.mdba.gov.au/managing-water/water-management-facts
http://www.abc.net.au/4corners/pumped/8727826
http://www.register-iri.com/wpcontent/uploads/Republic_of_the_
http://www.register-iri.com/wpcontent/uploads/Republic_of_the_
http://www.environment.gov.au/climate-change/climate-science-data/climate-science/impacts
http://www.environment.gov.au/climate-change/climate-science-data/climate-science/impacts
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per million (ppm) for ~4.54billion years until it recently began spiking to unprecedent-

ed levels in 1950.17 As at April 2020, the CO
2
 levels on the planet are at an astounding 

~417ppm (140% spike in just 70 years) and other greenhouse gases (GHG) like methane, 

nitrous-oxide, chlorofluorocarbons have followed suit.18 Article 2 of the UN conven-

tion on climate change (UNFCCC) highlights the dangerous impacts of GHG and aims 

to limit dangerous human interferences, so as to restore the planet’s gases and other 

resources to sustainable levels.19 Principles of earth jurisprudence can help limit these 

anthropogenic interferences and combat climate change. This paper provides a frame-

work of these principles.

3.0   Principles of Earth Jurisprudence

Earth Jurisprudence is part of the family of emerging critical legal studies (CLS) that 

challenge the prevalent legal order and claim that there is inherent injustice in widely 

accepted laws.20 Earth jurisprudence seeks to address the issues caused by anthropo-

centric laws by adopting an ecocentric perspective for the common good of the earth 

community and not just humans. Thomas Berry, the founder earth jurisprudence and 

Cormac Cullinan, who formalised the concept through his work Wild Law, highlighted 

a set of core principles of earth jurisprudence. 21 Drawing on these works and the United 

Nations World Charter for Nature,22 this paper provides a framework of three fundamen-

tal sets of principles of earth jurisprudence.

3.1 Foundational Principles: This set of principles is foundational to our understand-

ing and acceptance of earth jurisprudence, highlighting the need for ecocentrism and 

co-existence.

3.2 Operational Principles: This set of principles focuses on behaviour and practices to 

adopt in our legal systems in areas like property laws, environmental laws and restor-

ative justice.

3.3 Strategic Principles: This set of principles presents a long-term perspective, calling 

for a fundamental shift in economic principles, measure of progress and incorporation 

17  ‘Climate Change: How do we Know? Evidence’, NASA Global Climate Change (Webpage, 19 May 2020)
<https://climate.nasa.gov/evidence/>.
18  ‘The World’s CO2’, CO2 Earth (Webpage, 03 May 2020) <https://www.co2.earth>.
19  Intergovernmental Panel on Climate Change, ‘Climate Change 2014: Mitigation of Climate Change: 
Summary for Policymakers’, Contribution of Working Group III to the Fifth Assessment Report of IPCC (Report, 
2014) [SPM.2]
<https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_summary-for-policymakers.pdf>.

20  Leiboff and Thomas (n 8) 473.
21  Thomas Berry, Evening Thoughts: Reflecting on Earth as a Sacred Community (Berkeley: Counter-
point, 2015); Cormac Cullinan, Wild Law: A Manifesto For Earth Justice (Green Books, 2003); Thomas Berry, 
‘Thomas Berry’s ten principles of jurisprudence’, Global Alliance for the Rights of Nature (Webpage) <https://
therightsofnature.org/ thomas-berrys-ten-principles-of-jurisprudence/?cli_action=1588570185.739>.
22  World Charter for Nature, GA Res 37/7, UN Doc A/RES/37/7 (adopted 28 October 1982).

http://www.co2.earth/
http://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_summary-for-policymakers.pdf
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of ecocentric principles in development of artificial intelligence. These are discussed 

further in the next sections.

3.1   Foundational Principles

Once upon a time, most humans thought the earth was 
flat. Eventually, we came to accept it was not.

Once upon a time, most humans thought that earth 
was the centre of the universe. Eventually, we came to 
understand it was not.

Today, most humans may think we are the centre of the
 Earth’s ecosystem. Eventually, will come to accept we are
 not - hopefully before it is not too late!

3.1.A     Acceptance of Ecocentrism

Principle

Moving away from an anthropocentric view and adopting an ecocentric perspective 

involves acceptance that humans are not central or the most important to existence. 

We play a significant but not necessarily the central role in an ecosystem. To prevent 

climate change, it is crucial to understand that unsustainable human-centric laws and 

practices impact the ecosystem, leading to climate change, which in turn, impacts hu-

man well-being.
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Analysis

The key for wider society to accept and understand earth jurisprudence, lies in ac-

ceptance that humans are not the central to the universe. A key barrier to this under-

standing is a belief that nature exists to serve humans, which has been propagated 

throughout post common-era human history through Western religions like Christian-

ity, whose beliefs and philosophies formed the basis of Western laws.23 Writings of phi-

losophers like Natural law theorist Aristotle also reflected the belief that nature exists to 

serve humans.24 Modern Laws and jurisprudence stem from these philosophies, to focus 

on how humans conduct themselves in relationship to each other, and as Berry points 

out, with no reference to other non-human relationships.25

However, acceptance of ecocentrism is not new to humans. For centuries prior to the 

modern religions, indigenous beliefs in various parts of the world had due consider-

ation of the relationship of humans with nature, imbibing practices that recognised and 

celebrated cycles of nature, worshipped flora and fauna for their contribution to human 

sustenance and practiced sustainable utilisation of resources. Reminding ourselves of 

our position in the ecosystem is fundamental to promote behaviour that could mitigate 

climate change.

23  Lynn White Jr, ‘The Historical Roots of Our Ecologic Crisis’ (1967) 155 (3767) Science 1203, 1205 (On-
line)<https://science.sciencemag.org/content/155/3767/1203>; <http://inters.org/files/white1967.pdf>.
24  Aristotle, The Politics (University of Chicago Press, 1985) 1256.
25  Thomas Berry, The Great Work: Our Way Into the Future (Bell Tower, 1999) 72; Nicole Graham, 
Lawscape: Property, Environment & Law (Routledge, 2010) 13-20.

http://inters.org/files/white1967.pdf
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3.1.B      Co-existence and Interdependence

Principle

Humans exist as part of the earth community which includes a range of non-human el-

ements that comprise the complex ecosystem. Imbalance in any of these elements has 

a significant impact on the environment, which in essence is causing climate change.

Therefore, Principle of co-existence and mutualism is core to earth jurisprudence.26 

Co-existence of humans in a mutualistic relationship rather than parasitic relationship, 

is key to the survival of the entire ecosystem.

Analysis

Berry reflects on the intrinsic nature of the human earth relationship and highlights that 

each component is interdependent either directly or indirectly on the other components 

of the ecosystem.27 Breaking this chain of dependency cause untoward consequences 

like climate change. Co-existence with nature has been demonstrated by indigenous 

populations around the world, who have utilised earth’s resources for sustenance, with-

out causing damaging impacts. Normative rules of aboriginal societies tended to have 

a connection with land; their practices focussed on preserving and nurturing the land, 

while deriving sustenance from it. The key to co-existence and interdependency is not 

to avoid usage of available resources, but to focus on sustainable methods, that also 

nurture and help the ecosystem renew and replenish itself.

3.1.C     Universal principles of Great Law

Principle

Rights are universal; all elements of the ecosystem have rights, similar to humans. The 

overarching laws of nature provide these rights to all elements, including humans. This 

is referred to as the Great Law.28 Human laws are part of this great law and do not su-

persede it.

Analysis

Following on from the principle that humans are part of a greater ecosystem, rights and 

laws of humans are also part of a greater system of laws. There are two key aspects to 

this principle, firstly all elements of nature have their own rights, similar to the rights of 

humans. Secondly, human rights or laws do not supersede those of other actors. Nat-
26  Thomas Berry, ‘The Viable Human’, Deep Ecology for the 21st Century (Shambhala, 1995) 5–6.
27  Berry (n 21).
28  Berry (n 25); Burdon (n 4).



RMIT Law Students’ Society | McPherson’s Papers 2020 65

Sirisha Pinnali

ural law theory is not ecocentric. However, some of if its premises can be applied to 

earth jurisprudence. Based on philosophies of Aristotle, Finnis and Fuller, Natural Law 

rests on the premise that laws do not exist in isolation; they relate to or connect with a 

society.29 Extending this to earth jurisprudence, human laws cannot exist in isolation; they 

need to connect with the laws of other elements of Great law. Natural law theorist Aquinas 

suggested that laws that contravene natural law are a corruption of law.30 This concept 

may be applied to earth jurisprudence, that laws that contravene great law may be con-

sidered a corruption of law. Climate change is causing a great level of harm. Extending 

Mill’s ‘Harm principle’ to the ecosystem, rights of individuals may need to be interfered 

with to prevent harm to the ecosystem.31

3.2              Operational Principles

Humans refer to elements of nature like land, sea or 

airspace as a ‘thing’ to which they have rights of owner-

ship. Operational principles aim to clarify the humans 

are in a fiduciary relationship with nature; they have 

a right to be and enjoy but not own or destroy. These 

principles are universal and should form part of world-

wide jurisdictions.

3.2.A      Non-Absolute Property Rights

Principle

Human property rights do not supersede rights of non-human world.32 Scope of Prop-

erty laws is limited to the extent that they deal with human-human relationships. Eco-

centric view of property rights opposes human actions that encroach on the ecosystem 

or disturb the balance of nature. Human property rights are not absolute and are only 

valid within the realms of the Great Law.

Analysis

Western property law is primarily based on the concept of ‘rights’ to property. It does not 

necessarily address the use of land or the connection of the individual with the land; 

29  Leiboff and Thomas (n 8) 155.
30  Ibid 157.
31  Ibid 256.
32  Berry (n 25); Burdon (n 4).
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it focusses on the rights of individuals against other individuals, in regards to property. 

Considering these rights from the lens of ecocentrism, there are two key aspects to 

consider.

Firstly, human property laws are relative to non-human laws. Principles of legal plu-

ralism may be applied here, to establish that multiple laws can exist within a system.33 

For instance, Kelsen suggested that international law can operate as individual norma-

tive orders and may be either adopted in individual jurisdictions or may operate as a 

super-ordinated law to all national laws.34 Great law, similar to international law, may 

either be adopted into human property laws or can operate as a super-ordinated law.

Secondly, human property rights cannot be considered absolute. Natural law, Liberalism, 

Positivism and other traditional western jurisprudential theories uphold the rights of in-

dividuals to property which may be relevant in human-human relationships. However, 

ecocentrism calls for the occupiers to not have absolute rights. Natural law philosopher 

John Locke posited that human labour combined with nature, produces property and 

argued in favour of individual property rights. Earth jurisprudence aims to reverse engi-

neer this right, by preventing individual efforts that, when combined with nature, create 

ecological imbalance.

3.2.B       Fiduciary principles

Principle

Humans, like other non-human actors have a right to be, habitat and fulfil their needs. 

However, this does not extend to a right to invade, occupy and destroy land, water or 

air spaces. Occupiers are in a fiduciary relationship with the space; they have a respon-

sibility to protect the space against harm and nurture the space for future generations.

Analysis

Similar to a tenant, guardian or trustee, occupiers have the responsibility to provide 

custodianship for the welfare of the ecosystem in their occupation. The indigenous 

perspective of land rights provides principles that are aligned with ecocentrism.35  This 

has been echoed in the findings of World Resources Institute, which identified securing 

land rights of indigenous populations as the most effective and economic initiative to 

33  Raza Banakar and Max Travers, (eds) An Introduction to Law and Social Theory (Hart, Oxford, 2002).
34  Leiboff and Thomas (n 8) 535.
35  United Nations Environment Program, ‘Indigenous people and nature: a tradition of conservation’ 
United Nations (online, 2017) < https://www.unenvironment.org/news-and-stories/story/indigenous-peo-
ple-and-nature-tradition- conservation>.

http://www.unenvironment.org/news-and-stories/story/indigenous-people-and-nature-tradition-
http://www.unenvironment.org/news-and-stories/story/indigenous-people-and-nature-tradition-
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counter deforestation and climate change.36 Indigenous populations have acted as cus-

todians who connected with and nurtured the ecosystem. Application of Western the-

ories has impacted the ecosystem by breaking this connection (see Yorta Yorta case).37 

The custodianship responsibilities are especially relevant to organisations that engage 

in industrial activities that causes emissions or damage to space. Responsibilities to 

conserve were reiterated in the Gloucester case; Preston CJ made valuable comments 

about the responsibilities of a developed country and its accountability to lead conser-

vation and reduction of emissions.38 Human actions that contravene these principles are 

at the core of the current climate change crisis.

3.2.C      Ecocentric principles of justice

Principle

Principles of justice across the world should adopt common good of the ecosystem as an 

overarching principle. In addition, principles of restorative justice should be considered 

in dealing with potential legal issues. Legal sanctions for disobedience of laws should 

focus on rebuilding the ecosystem to make good any losses caused by anthropogenic 

activities.

Analysis

The first element of this principle highlights the need for a planet wide outlook rather 

than just a jurisdictional outlook when applying climate change jurisprudence to de-

velopment of laws. Geographic borders that separate jurisdictions are irrelevant in the 

context of earth’s ecosystem and climate. Incorporating earth jurisprudential principles 

in certain jurisdictions to the exclusion of others will be ineffective in fully mitigating 

climate change.

The second element of this principle is its reference to the approach of restorative jus-

tice. Discussing restorative justice in the context of criminal law, Raymond Koen points 

out the offensive that restorative justice and post-modernism have against criminalisa-

tion.39 This is also relevant to the earth jurisprudential principles. In the case of BP Deep 

Horizon oil spill, BP settled by paying close to ~US$100bn in various fines, compensa-

tions, cleaning up the spill and other costs.40 This did not restore the lost ecological bal-
36  World Resources Institute, ‘WRI’s Top Outcomes 2016’ (Report, 2016) <https://www.wri.org/top-out-
comes- prototype/2016>.
37  Members of the Yorta Yorta Aboriginal Community v Victoria (2002) 214 CLR 422.
38  Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7 [539].
39  Raymond Keon, ‘Restorative justice as postmodern justice: exegesis and critique’, in Martin, Bernard 
and Raymond Koen (eds), Law and Justice at the dawn of the 21st Century: Essays in Honour of Lovell Derek 
Fernandez (University of Western Cape, 2016) 158.
40  Office of the Maritime Administrator, ‘Deepwater Horizon Marine Casualty Investigation Report’, 
Republic of the Marshall Islands (Report, 17 August 2011) <https://www.register-iri.com/wpcontent/uploads/

http://www.wri.org/top-outcomes-
http://www.wri.org/top-outcomes-
http://www.register-iri.com/wpcontent/uploads/Republic_of_the_
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ance or address the underlying harm caused. Restorative justice focusses on the repair 

of harm and the restoration of relationships, rather than mere punishment.41 Embed-

ding restorative justice in earth jurisprudential principles, could serve to make amends 

to the harm caused and foster restoration of ecological relationships, well beyond mere 

monetary compensation.

3.3              Strategic Principles

Earth jurisprudence calls for long term strategies 

that adopt ecocentrism in our resource consumption 

models, economic principles and principles of inno-

vation. These principles consider the importance of 

embedding ecocentrism in our conservation models, 

valuation of natural capital and using AI for the good 

of the environment.

3.3.A      Ecocentric principles of consumption (Conservation Models)

Principle

Sustainable consumption and focus on conservation are key to ecocentrism. Utilisation 

of renewable natural resources should be within their natural ability for regeneration 

- and - consumption of non- renewable resources should be with restraint. This con-

sumption behaviour should be universal and not limited to sensitive habitats, endan-

gered species or scarce resources.

Analysis

Relation between law and economics has been prevalent since or prior philosophers 

Hobbes’ and Locke’s reference to property rights, and the development of contract law. 

In discussing economic theories of law, Richard Posner perceives law as a system of 

benefits or values and costs or consequences.42 Michael Sandel critiques this and points 

the drawbacks of focussing on monetary values or benefits to the exclusion of intrinsic 

Republic_of_the_ Marshall_Islands_DEEPWATER_HORIZON_Marine_Casualty_Investigation_Report-Low_Res-
olution.pdf>; David M Uhlmann, ‘BP paid a steep price for the Gulf oil spill but for the US a decade later, it’s 
business as usual’, The Conversation (Online, 23 April 2020) <https://theconversation.com/bp-paid-a-steep-
price-for-the-gulf-oil-spill-but- for-the-us-a-decade-later-its-business-as-usual-136905>.
41  Heather Strang, ‘Restorative Justice programs in Australia’ , Criminology Research Council (2001); Talk 
by Daniel Riesel, ‘The neuroscience of restorative justice’, TED Talks ( Online, 2013) <https://www.ted.com/
talks/dan_reisel_the_neuroscience_of_restorative_justice?language=en>.
42  Richard A Posner, ‘Values and Conseqences: An Introduction to Economic Analysis of Law’ Coa-
se-Sandor Institute for Law & Economics Working Paper No. 53 (University of Chicago Law School, 1998) 1.

http://www.register-iri.com/wpcontent/uploads/Republic_of_the_
http://www.ted.com/talks/dan_reisel_the_neuroscience_of_restorative_justice?language=en
http://www.ted.com/talks/dan_reisel_the_neuroscience_of_restorative_justice?language=en
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value of non-monetary benefits.43 These drawbacks extend to our treatment of the en-

vironment; we apply monetary values to measure ‘returns on environment’, and fail to 

value the non-monetary benefits of being part of a healthy ecosystem.

Consumption is not an issue in itself if it is mutualistic. However, human consump-

tion primarily post-industrial revolution has ceased to be mutualistic. The behaviour 

is geared towards exhaustion of resources with no lasting benefits to the source. As 

Sandel notes, current economic thinking and monetary metrics ‘taint’ the goods they 

touch.44 Economic metrics value dead wood but do not have the ability to directly mea-

sure non-monetary life-giving aspects of a live tree. We focus on production of timber 

for economic benefit and disregard intrinsic biological knowledge about the value of 

forests to our ecosystem. Economic value is only attached once the resource has been 

‘extracted’, rather than when it was part of the ecosystem. Economic metrics do not 

measure the value of oceans or forests unless it is translated to food or fuel. Money is 

not a good metric to value environment; the limitation of this metric is similar to using 

kilograms to measure length or using litres to measure distance. This creates a vicious 

cycle of unsustainable production and consumption represented below in Fig 3.3.B.

3.3.B       Ecocentric economic principles (Valuation of natural capital)

Principle

Current metrics of economic progress based on production and consumption indi-

rectly focus on exhaustion of resources, rather than conservation or regeneration. Eco-

nomic principles should adopt ecocentrism and focus on valuing the “natural capital” 

and not merely production or consumption. Assessment of environmental impact and 

non-monetary benefits should be embedded into metrics of economic growth and de-

velopment.

The Gross domestic product (GDP) of an economy reflects the production and econom-

ic growth based on a perceived notion of monetary wealth. Failing to consider the value 

of depletion of“natural capital” is one of the most significant limitations of GDP.45 Higher 

GDPs reflect higher production and consumption, which in turn reflects exhaustion of 

natural resources. In its report ‘Future of GDP’ Credit Suisse discussed how GDP fails the 

environment in its focus to accumulate monetary wealth.46 Standard and Poor’s iden-

43  Talk by Michael Sandel, ‘Why we shouldn’t trust markets with our civic life’, TED Talks (Online, 2013) 
< https:// www.ted.com/talks/michael_sandel_why_we_shouldn_t_trust_markets_with_our_civic_life?lan-
guage=en>
44  Ibid.
45  Trucost S&P Global, ‘Natural Capital at Risk’ Trucost ESG Analaysis S&P (Report, 2013)
<https://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/>.
46  Credit Suisse Research Institute, ‘ The future of GDP, Credit Suisse Group AG (Report, 2018) <https://

http://www.ted.com/talks/michael_sandel_why_we_shouldn_t_trust_markets_with_our_civic_life?language=en
http://www.ted.com/talks/michael_sandel_why_we_shouldn_t_trust_markets_with_our_civic_life?language=en
http://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/
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tified that the unmeasured natural capital costs of use of natural resources was US$7.3 

trillion in 2009 alone, which, if factored into GDP could render many resource-based 

industries unviable.47

It is also evident that environmental performance indices are likely to be inversely pro-

portional to GDP. In the current COVID-19 pandemic situation, International Monetary 

Fund (IMF) reported a sharp plunge of -6% in GDP of advanced nations for the first 

quarter of 2020.48 A significant reduction in extraction and consumption of fuel has also 

been reported during this period, resulting in a significant drop in pollution levels.49 The 

challenge is to conceive an economic measure that rewards sustainable consumption 

reflecting not only monetary benefits to humans but also non- monetary benefits to 

the ecosystem keep the GDP and environment aligned.

3.3.C      Ecocentric principles of Innovation (AI for environment)

Principle

Humans have been able to advance their learning and intelligence by observing and 

learning from nature or using nature as part of exploration and experiments. To foster 

a mutually beneficial relationship, developments in human knowledge and Artificial In-

telligence (AI) should be applied for the benefit of the entire ecosystem. Developments 

that benefit humans at the cost of the ecosystem should not be pursued and should be 

regarded as a transgression of Great Law.
www.credit- suisse.com/media/assets/corporate/docs/about-us/research/publications/the-future-of-gdp-en.
pdf>.
47  Trucost S&P Global, ‘Natural Capital at Risk’ Trucost ESG Analaysis S&P (Report, 2013) <https://www.
trucost.com/publication/natural-capital-risk-top-100-externalities-business/>.
48  International Monetary Fund ‘Real GDP Growth’, IMF (Webpage, 2020) <https://www.imf.org/external/
datamapper/NGDP_RPCH@WEO/OEMDC/ADVEC/WEOWORLD>
49  Elizabeth Goldbaum, ‘NASA Probes Environment, COVID-19 Impacts, Possible Links’ NASA (Online, 20 
April 2020) <https://www.nasa.gov/feature/nasa-probes-environment-covid-19-impacts-possible-links>.

http://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/
http://www.trucost.com/publication/natural-capital-risk-top-100-externalities-business/
https://www.imf.org/external/datamapper/NGDP_RPCH%40WEO/OEMDC/ADVEC/WEOWORLD
https://www.imf.org/external/datamapper/NGDP_RPCH%40WEO/OEMDC/ADVEC/WEOWORLD
http://www.nasa.gov/feature/nasa-probes-environment-covid-19-impacts-possible-links
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Analysis

The focus of Innovation for the future should be to use AI as a tool to foster a rela-

tionship with nature, rather than extracting more benefit from resources at the cost of 

naturnature (Eg: Extraction of lithium for hardware at the cost of environment).50 World 

Economic Forum recommends AI must adhere to benefitting the environment as a 

core principle.51 Research suggests that AI and Internet of Things (IoT) can be applied 

in conjunction to available expert human knowledge, in ecologically sensitive endeav-

ours like remote monitoring for protection of endangered species or using AI robots for 

garbage collection from oceans.52 AI powered autonomous vehicles are expected to re-

duce pollution and GHG emissions, contributing positively to combat climate change. 

While there are innumerable benefits, there is also a risk that AI powered with auton-

omous decision making, may also prove detrimental. Therefore, it is key that develop-

ment of AI embeds earth jurisprudential principles and ecocentrism in its early design 

phase.

4.0 Critique of anti-environmental perspectives

Denial of climate change is one of the most significant arguments against action to 

mitigate climate change. It is based on the premise that earth has survived major envi-

ronmental changes and has the resilience to survive current climate change. It is also 

argued that anthropogenic interferences are not significant enough to cause climate 

change. UN’s intergovernmental climate change panel reported with 95% probabili-

ty that human activity post the industrial revolution is responsible for drastic climate 

change.53 However, deniers including prominent world leaders, continue to adopt an 

anti-environmentalist for reasons including those discussed below, which continues to 

adversely impact climate change mitigation.54

50  Thomas Cherico Wanger, ‘The Lithium future—resources, recycling, and the environment’ (2011) (4)
Society for Conservation of Biology Conservation Letters 202-206.
51  PWC and Stanford Woods institute for environment, ‘Harnessing Artificial Intelligence for the Earth’, 
Fourth Industrial Revolution Series (World Economic Forum, January 2018) <http://www3.weforum.org/docs/
Harnessing_Artificial_Intelligence_for_the_Earth_report_2018.pdf>; Celine Herweijer, ‘8 ways AI can help save 
the planet’ Agenda (World Economic Forum, January 2018) <https://www.weforum.org/agenda/2018/01/8-
ways-ai-can-help-save-the-planet/>.
52  Cognitive World, ‘How IoT and AI can enable environmental sustainability’, Forbes (Online, 04 Sep-
tember 2019)
<https://www.forbes.com/sites/cognitiveworld/2019/09/04/how-iot-and-ai-can-enable-environmental- sus-
tainability/#68d9a87a68df>.
53  Intergovernmental Panel on Climate Change, ‘Climate Change 2014: Mitigation of Climate Change: 
Summary for Policymakers’, Contribution of Working Group III to the Fifth Assessment Report of IPCC (Report, 
2014) [SPM.2] <https://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_summary-for-policymakers.
pdf>
54  ‘World leaders are failing our future generations on climate change’ Washington Post (Online, 06 Oc-
tober 2019)
<https://www.washingtonpost.com/opinions/world-leaders-are-failing-our-future-generations-on-climate- 
change/2019/10/06/625a92f8-e618-11e9-a331-2df12d56a80b_story.html>.

http://www3.weforum.org/docs/Harnessing_Artificial_Intelligence_for_the_Earth_report_2018.pdf
http://www3.weforum.org/docs/Harnessing_Artificial_Intelligence_for_the_Earth_report_2018.pdf
http://www.weforum.org/agenda/2018/01/8-ways-ai-can-help-save-the-planet/
http://www.weforum.org/agenda/2018/01/8-ways-ai-can-help-save-the-planet/
http://www.forbes.com/sites/cognitiveworld/2019/09/04/how-iot-and-ai-can-enable-environmental-
http://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_summary-for-policymakers.pdf
http://www.ipcc.ch/site/assets/uploads/2018/02/ipcc_wg3_ar5_summary-for-policymakers.pdf
http://www.washingtonpost.com/opinions/world-leaders-are-failing-our-future-generations-on-climate-


RMIT Law Students’ Society | McPherson’s Papers 202072

Sirisha Pinnali

Economic benefits argument is based on the premise that major sectors like energy, 

resources, transportation etc. that are responsible for GHG emissions are core to indus-

trial development and their economic benefits outweigh the environmental impacts.55 

For instance, Alberta Oil Sands is contested to have delivered huge economic benefits 

to Canada, outweighing the environmental impacts.56 More recently in Australia, ap-

proval for Adani’s Carmichael Coal Mine in Queensland has been a subject of strong 

debate.57 These views and judicial decisions highlight the human centric focus that does 

not consider the true cost of natural capital and therefore presents an economically 

biased view.

It is also argued that Existing environmental laws are adequate and that there is no re-

quirement for further ecocentric jurisprudence. However, it is debatable whether judi-

cial decisions under the existing laws are producing favourable results for the environ-

ment. In Acciona Energy v Corangamite,58 environmental concerns were outweighed 

by the state planning policy to facilitate wind energy projects. In the Coast and country 

case59 court waived the need to include coal combustion emissions in environmental 

impact assessments for mines under Environmental Protection Act.60 The rationale stat-

ed that coal consumption was driven by global demand and would be mined elsewhere 

if not permitted in Australia, therefore this cannot be a criterion for impact assessment 

in Queensland. Similarly, in Your Water Your Say case61 environmental assessments re-

quired by Biodiversity Act62 in a water desalination plant were excluded.

Market substitution argument is a defence that claims that resource consumption is 

driven by world demand and therefore refusal to permit resource production in a par-

ticular jurisdiction does not create a differential global impact.63 However, it is encour-

aging that there are a handful of recent decisions that have favoured the environment. In 

the case of Gloucester Resources Limited,64 Preston CJ rejected the market substitution 

55  World Resources Institute, ‘Greenhouse gas emissions by country sector’ (Online, 2020)
<https://www.wri.org/blog/2020/02/greenhouse-gas-emissions-by-country-sector>.
56  Stephen Leahy, ‘This is the world’s most destructive oil operation—and it’s growing’ National Geo-
graphic (Online, 11 April 2019) <https://www.nationalgeographic.com/environment/2019/04/alberta-canadas-
tar-sands-is-growing-but- indigenous-people-fight-back/>.
57  Adani Mining Pty Ltd v Land Services of Coast and Country Inc & Ors [2015] QLC 48; Australian Con-
servation Foundation Incorporated v Minister for the Environment [2016] FCA 1042.
58  Acciona Energy Oceania Pty Ltd v Corangamite SC [2008] VCAT 1617; Environment Protection and 
Biodiversity
Conservation Act 1999 (Cth); The Flora and Fauna Guarantee Act 1988 (Vic).
59  Coast and Country Association of Queensland Inc v Smith & Ors [2016] QCA 242.
60  Environmental Protection Act 1994 (Qld).
61  Your Water Your Say Inc v Minister for the Environment, Heritage and the Arts [2008] FCA 670.
62  Environmental Protection and Biodiversity Conservation Act 1999 (Cth).
63  Adani Mining Pty Ltd v Land Services of Coast and Country Inc & Ors [2015] QLC 48; Australian Con-
servation Foundation Incorporated v Minister for the Environment [2016] FCA 1042; New Acland Coal Pty Ltd 
v Smith & Ors [2018] QSC 88.
64  Gloucester Resources Limited v Minister for Planning [2019] NSWLEC 7.

http://www.wri.org/blog/2020/02/greenhouse-gas-emissions-by-country-sector
http://www.nationalgeographic.com/environment/2019/04/alberta-canadas-tar-sands-is-growing-but-
http://www.nationalgeographic.com/environment/2019/04/alberta-canadas-tar-sands-is-growing-but-
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argument and considered climate change as one of the reasons for rejection of a coal 

mining license. This has influenced similar decisions in other cases like the Dartbrook 

Coalmine application,65 providing a positive outlook for the future of environment.

Impacts of climate change could be more lasting and devastating than the current 

COVID-19 pandemic.66 Countries that delayed their response to the pandemic or have 

chosen economic benefits over safety, are seeing high death rates. Similarly, critics need 

to appreciate that a delayed response to climate change will cause devestating impacts 

on the ecosystem, and ultimately on humans.

5.0 Conclusion

Climate change threatens the health of the planet, its ecosystem and ultimately humans. 

Current laws are focussed on human-to-human relationships and lack an ecocentric fo-

cus. This has resulted in anthropogenic actions which may be legal under human laws 

but are rapidly impacting the environment, causing climate change. Climate change 

has a planet-wide impact and requires uniform laws to mitigate it. Earth jurisprudential 

principles provide an ecocentric framework that can help mitigate climate change.

Referring back to the thought experiment at the beginning of this paper, there are no 

non-human courts to judge humans for transgressing the Great Law. But implications 

like climate change, may be viewed as sanctions in themselves. On a positive note, 70 

years is an infinitesimally small period in the evolution of the planet and earth may still 

have the ability to restore itself, provided we stop the cycle of ongoing harm. It may not 

be too late to implement earth jurisprudential principles to restore the environment 

back to where it was when some of us were born, in 1950, but this needs urgent action.

65  Dartbrook Coal Mine- Modification 7 (DA 231-7-2000 MOD7) August 2019; Also see Bylong Coal Pro-
ject KEPCO Bylong Australia Pty Ltd (SSD-6367) September 2019.
66  Leaders, ‘Countries should seize the moment to flatten the climate curve’, The Economist (Online, 21 
May 2020) <https://www.economist.com/leaders/2020/05/21/countries-should-seize-the-moment-to-flatten-
the-climate-curve>.

http://www.economist.com/leaders/2020/05/21/countries-should-seize-the-moment-to-flatten-the-climate-curve
http://www.economist.com/leaders/2020/05/21/countries-should-seize-the-moment-to-flatten-the-climate-curve
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